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United States Court of Appeals fqr the 
District of Columbia 

a Supreme Court of the District of 

Equity No. 54982. 

John C. Harlowe, Elva D. Harlowe, The Potomac Insur¬ 
ance Co., a corporation, Lincoln Assurance Co., a cor¬ 
poration, Nannie J. McKnight, Grace Teulon, et al, 
Plaintiffs, 

vs. 

Howe Totten, Priscilla S. Totten, David L. Stern, Sec¬ 
ond National Bank, Washington, D. C., Substituted 

Trustee, et al, Defendants. 

. 

United States of America, 

District of Columbia, ss: j 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of "Washing¬ 
ton. in said District, at the times hereinafter men¬ 
tioned, the following papers were filed afid pro¬ 
ceedings had, in the above-entitled cause, t<j> wit:— 

1 Bill of Complaint for Receivers, Judicial 

Foreclosure , Etc. 

Filed November 1, 1932 j 

In the Supreme Court of the District of Columbia 

Holding Equity Court 

Equity No. 54982 

John C. Harlowe, Elva D. Harlowe, The Potomac| Insur¬ 
ance Co. a corporation, Lincoln Assurance Co.!, a cor¬ 
poration, Nannie J. McKnight, Grace Teulo^, Mur¬ 
ray Universalist Society, Emma M. Condon, A6nes B. 

I 

Wise, Pauline Kuiin La Mer, Mabel C. HawesL Grace 
Reformed Church, Hannah J. Devoe, Rebecca Cook, 
Ruth Clark, Eddah 0. Wyckoff, American Security 
and Trust Company, Trustee, Estate of Ida J. Davis, 
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Mattie H. Maddox, Dessa Monks, Jennie H. Mac¬ 
Donald, Preston B. H vines, Elizabeth Stuart Moore, 
Elizabeth Wetzel, Eknestina A. Coggins, Nellie E. 
Dashiell, Caroline Mytinger, Flora M. Crane, 
Howard B. Homer and Irene Lebo Homer, Amy C. 
Klapp, William F. Dismer and Nicholas Eckhardt, 
Jr., Trustees, Fanny J. Schoenherr and L. Russell 
Alden, Trustees, Jordon Trust, H. Irene Zeiders and 
Agnes H. Zeiders, Louise J. Smith, Irene E. Thrush, 
Alice L. Adams, Mabel L. Leet, Bessie C. or James 
Bell, or Survivor, Mamie Gibson or Mrs. I. U. Buller, 
Mamie E. Gibson or B. K. Gibson, E. R. S. Croggon, 
Laura R. Wells, Elizabeth Willcox. 

2 HELEN STURTEVANT SCHOENFELD AND 
MARION STURTEVANT ARNOLD, TRUS¬ 
TEES FOR CAROLINE S. STURTEVANT, 
PLAINTIFFS, 

vs. 

HOWE TOTTEN, PRISCILLA S. TOTTEN, DAVID L. 
STERN, SECOND NATIONAL BANK, WASHING¬ 
TON, D. C., SUBSTITUTED TRUSTEE. FRANCIS 
W. HILL, JR., SUBSTITUTED TRUSTEE, 
CHARLES A. JONES, TRUSTEE, MORTON J. 
LUCHS, TRUSTEE, DEFENDANTS. 


To the Supreme Court of the District of Columbia, hold¬ 
ing Equity Court: 

The plaintiffs respectfully state as follows: 

1. That the individual plaintiffs are all adult citizens of 
the United States and residents of the District of Columbia, 
except as otherwise indicated in the caption hereof; and the 
corporate plaintiffs are corporations organized and existing 
as stated in the caption hereof, and carry on business in 
the District of Columbia; and all of said plaintiffs file this 
suit in their own right except as otherwise indicated in cap¬ 
tion hereof, and said caption is for these purposes hereby 
made a part of this bill of complaint. 
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2. The defendants Howe Totten, Priscilla S. Tot|ten, his 
wife, and David L. Stern are all citizens of the United States 
and residents of the District of Columbia, and a^e sued 
herein in their respective rights, as will hereinafter more 
fully appear. The defendants Francis W. Hill, Jr., Charles 
A. Jones and Morton J. Luchs are all adult citizen^ of the 
United States and residents of the District of Columbia; 
the defendant Second National Bank, Washington^ D. C., 

is a corporation organized under the National Bank- 

3 ing Act; and said four last named defendants are 

sued herein either as the original or substituted trus¬ 
tees under certain deeds of trust hereinafter more fully 
described. 

3. On and prior to the 30th day of October, lt|29, the 
defendant David L. Stern was the owner, in fee siihple, of 
certain real estate in the District of Columbia, known as 
and being Lot numbered 773, in George T. and I)ella G. 
Smallwood’s subdivision of lots in S. P. Brown’s Subdivi¬ 
sion of part of “Mount Pleasant” as per plat of fir^t men¬ 
tioned subdivision recorded in Liber 65, at folio 155j, in the 
Office of the Surveyor for the District of Columbija; now 
known for purposes of assessment and taxation hs Lots 
numbered 817 and 823 in Square numbered 2624. A^so part 
of Lot numbered 778, in Della G. Smallwood’s subdivision 
of Lot numbered 774 in S. P. Brown’s subdivision pf part 
of “Mount Pleasant” as per plat of first mentioned sub¬ 
division recorded in the said Surveyor’s Office in Liber 71, 
at folio 120, described as follows: Beginning for trie same 
on the northerly line of Oak Street at the southeasterly 
corner of said lot and running thence northeasterly along 
the easterly line of said Lot 105.87 feet; thence southwest- 
erly to a point on the westerly line of said Lot, distant 
127.87 feet northeasterly from the southwest corner of 
said Lot; thence southwesterly along the westerly j line of 
said Lot 127.87 feet to the southwesterly corner of said Lot 
numbered 77S; thence southeasterly along the north¬ 
erly line of Oak Street 20 feet to the place of beginning; 
known for purposes of assessment and taxation as LPt num¬ 
bered 825, in Square numbered 2624; subject to the quilding 
restriction line on Oak Street as shown on the plat recorded 

in said Surveyor’s Office in Liber 91, at folio 57; sub- 

4 ject to the covenants that for a period of 2p years 


4 


HOWE TOTTEN AND PRISCILLA S. TOTTEN VS. 


from May 21, 1924, no building of any description except 
a summer house or pergola shall be built on the part 
of Lot 778 described in deed recorded in Liber 5675 at folio 
347, of the land records of the District of Columbia. 

4. That on, to wit, said 30th day of October, 1929, said 
defendant David L. Stern and Marie Ellen Stern, his wife, 
by deed of trust bearing said date and recorded on the same 
day in the office of the Recorder of Deeds of the District of 
Columbia, in Liber 6389, at folio 289, et seq., of the land 
records of said District, conveyed said real estate to one 
Luther A. Swartzell and Edmund D. Rheem, as trustees, to 
secure the payment of Three hundred eighty-five thousand 
dollars ($385,000.00), represented by four hundred and 
ninety (490) promissory notes, numbered from 1 to 490, in¬ 
clusive, bearing said date, signed by the defendant David 
L. Stern, and payable to the order of one John H. Holmead, 
at the office of Swartzell, Rheem & Hensey Co., Washington, 
District of Columbia, three years after said date, with in¬ 
terest at the rate of six per cent per annum until paid, said 
interest payable semi-annually. Notes numbered from 1 
to 100, inclusive, of said series were in the face amount of 
Two thousand dollars ($2,000.00) each; notes numbered 
from 101 to 200, inclusive, were in the face amount of one 
thousand dollars ($1,000.) each; notes numbered from 201 
to 300. inclusive, were in the face amount of five hundred 
dollars ($500.) each; notes numbered from 301 to 350, inclu¬ 
sive, were in the face amount of three hundred dollars 
($300.) each;; and notes numbered from 351 to 390, inclu¬ 
sive, in the face amount of two hundred fifty dollars ($250.) 
each; and notes numbered from 390 to 490, inclusive, in the 
face amount of one hundred dollars ($100.) each. 
5 Said deed of trust contains the provisions usual in 
deeds of trust to secure the payment of indebtednesses 
in the District of Columbia, and, among others, contains the 
provision that in the event taxes are not paid on the real 
estate covered thereby, then it shall be the duty of the trus¬ 
tees therein named to sell said property, upon terms and 
conditions as therein set forth, and after the payment of 
certain charges therein enumerated, to apply the net pro¬ 
ceeds of said sale to the payment of the promissory notes 
secured thereby. Said deed of trust is sealed with the seals 
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of the parties grantor therein, and profert thereof i^ hereby 
made to the Court. 

5. The payee of said promissory notes, said John ;H. Hol- 
mead, for value and before maturity, indorsed sai^i notes, 
without recourse, and the same were sold to various per¬ 
sons, including plaintiffs herein. The following! named 
plaintiffs are the holders of the notes of the above scjries set 
opposite their respective names, that is to say: 


Elizabeth Stuart Moore 
Elizabeth Wetzel 
Ernestina H. Coggins 
Nellie E. Dashiell 
Caroline Mytinger 
Flora M. Crane 
Howard B. Homer and 
Irene Homer 


131, 243 
152 

31,156 
222 
106 
113 

219 


Name 

Note Nos. 


rotal 

Potomac Insurance Company 

39 to 50, inc., 170 

$2i: 

), 000.00 

Lincoln Assurance Company 




of America 

65 to 69, inc. 

1C 

), 000.00 

Nannie J. McKnight 

157 

■ 

■ 

[,000.00 

Grace Teulon 

154 

L000.00 

Murrav Univcrsalist Societv 

m/ « 

337, 393, 394 

1 

1 

500.00 

Emma M. Condon 

346, 347 

j 600.00 
2,500.00 

Agnes B. Wise 

19, 244 

Pauline Kuhn La Mer 

278 


I 500.00 

Mabel C. Hawes 

331, 490 


300.00 

Grace Reformed Church 

359 


j 250.00 

Hannah J. Devoe 

360 


| 250.00 

6 Rebecca Cook 

171 

] 

,000.00 

Ruth Clark 

159, 274 

1,500.00 

Eddah O. Wvekoff 

m/ 

84 

e 

£ 

2,000.00 

American Security and Trust 
Co., Trustee Estate Ida 




J. Davis 

364 


250. 

John C. or Elva D. Harlowe 

195, 291 

1,500.00 

Mattie H. Maddox 

190 

** 

,000.00 

Dessa Monks 

120 

1,000.00 

Jennie H. MacDonald 

4, 296 

3,500.00 

Preston B. Haines 

56, 57 

4,000.00 

1 7 


1,500.00 

^ 000.00 

3,000.00 

500.00 


1,000.00 

,000.00 

500.00 
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Name 

Amy C. Klapp, William F. 
Dismer and Nicholas 

Note Nos. 

Total 

Eckhardt, Jr. 

Fanny Sehoenherr and L. Rus¬ 
sel! Alden, Trustees Jordan 

99,100, 200, 353 

$5,250.00 

Trust 

IT. Irene Zeiders and A«:nes 

313 

300.00 

H. Zeiders 

214 

500.00 

Louise J. Smith 

20, 253 

2,500.00 

Irene E. Thrush 

187 

1,000.00 

Alice L. Adams 

451,452 

200.00 

Mabel L. Leet 

Bessie C. or James Bell 

7,108 

3,000.00 

or Survivor 

7 Mamie Gibson or Mrs. 

464, 465 

200.0 

I. U. Buller 

Mamie Gibson or B. K. 

418 

100.00 

Gibson 

226 

500.00 

E. R. S. Croton 

181, 379,380 

1,500.00 

Laura R. Wells 

3, 104, 204 

3,500.00 

Elizabeth Willeox 

Helen Sturtevant Schoenfeld 
and Marion Sturtevant 
Arnold, Trustees for 

101 

1,000.00 

Caroline S. Sturtevant 

16,17 

4,000.00 


6. By deed, dated the 1st day of December, 1930, and re¬ 
corded on the 3rd day of December, 1930, in the Office of 
the Recorder of Deeds for the District of Columbia, in 
Liber 6508, at folio 16 of the land records of said District, 
the defendant David L. Stern and Marie Ellen Stern, his 
wife, conveyed said real estate to the defendant Howe Tot¬ 
ten. 

7. By deed of trust dated the 1st day of December, 1930, 
and recorded on the 3rd day of December, 1930, said defen¬ 
dants Howe Totten and Priscilla S. Totten, his wife, con- 
veved said real estate to the defendants Charles A. Jones 
and Morton J. Luchs, as Trustees, to secure the payment 
of a certain promissory note in the face amount of Thirty 
thousand dollars ($30,000.), signed by said defendant Howe 
Totten, and payable to the Order of said defendant David 
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L. Stern. Said note was payable in installments} of Six 
hundred and fifty dollars ($650.) each on or before!the 1st 
day of each and every month, commencing on the jlst day 
of January, 1931, and continuing for thirty-foi^r (34) 
months thereafter, each installment when so paid t<j be ap>- 
pliod first to the payment of interest and the balance to the 
payment of principal. Said note further provided 

8 that the entire unpaid balance of principal gnd in¬ 
terest shall become immediately due and payable at 

the expiration of thirty-six months from the date thereof. 

8. The real estate hereinbefore described is improved by 
a seven (7) story apartment house, containing eighty-seven 
(87) apartments and certain stores, having a total present 
rental value, as plaintiffs are advised, of approximately 
Seventy-five thousand dollars ($75,000.00) per year.' Plain¬ 
tiffs are advised, believe and therefore aver that under 
proper management said rental is amply sufficient po pro¬ 
vide for the payment of all carrying charges, taxes, interest 
on the promissory notes secured by the first deed off trust 
hereinbefore described, and to provide a fund for the re¬ 
tirement of said notes. The defendant Howe Totten;is still 
the owner of said real estate, subject to the deeds off trust 
hereinbefore described, is in possession of the same land is 
collecting the rentals therefrom, but said defendant lias not 
paid the taxes on said property for the first half jof the 
fiscal year ending June 30, 1933, which became dijie and 
payable September 30, 1932, and which amount to I Three 
thousand two hundred and sixty-nine dollars and jninety 
cents ($3,269.90). Said taxes are drawing interest, by 
way of penalty, at the rate of one per cent per montl^ from 
the date when the same were payable. 

9. Plaintiffs are advised, believe and therefore avejr, that 
the condition of the real estate market is such, at th<j> pres¬ 
ent time, that if said property should be offered at ipublic 
sale, it is doubtful if it would produce a price sufficient to 
pay the promissory notes secured by the first deed oft trust, 
some of which are held by these plaintiffs. These plaintiffs 
have been informed by the defendant Totten, through his 

representative, that he will be unable to mak£ pro- 

9 vision for the payment of all of said promissory 
notes at their maturity. Plaintiffs aver that tlie said 

defendant Totten is not personally liable for the payment 
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of the promissory notes secured by the hereinbefore de¬ 
scribed first deed of trust; and if said defendant is per¬ 
mitted to continue to collect the rentals from said property, 
without payment of taxes or making provision for the pay¬ 
ment of principal or further provision for the payment of 
interest on said notes, plaintiffs fear that said rents may 
become whollv lost to them. Plaintiffs further aver that 
no substantial income will be realized from said property 
by way of rentals, until after November 1st, 1932, to wit, 
after the maturity of the principal of their said notes, and 
after the due date of interest thereon from the 30th day 
of April, 1932. Plaintiffs further aver that they are en¬ 
titled to have all net income from said apartment house ap¬ 
plied to the payment of all taxes upon said property, then 
to the payment of interest upon their said notes, and then 
to the payment of the principal of said notes, which will 
be overdue before anv substantial income is realized from 
said property. 

10. Plaintiffs aver that there was filed in this Court on 
February 4,, 1931, a bill of complaint entitled Elisabeth 
Stewart Moore vs. Luther A. Swartzell et ah, Trustees, et 
al., being Equity No. 52401 herein, praying that trustees be 
substituted under the deed of trust described in paragraph 
4 hereof, in the place and stead of said Luther A. Swartzell 
and Edmund D. Rheem; and by a decree dated March 9, 
1931, and filed in said cause, the defendants Francis W. 
Hill, Jr. and Second National Bank, Washington, D. C., 
were substituted as trustees in accordance with the prayer 
of said bill. 

11. Plaintiffs further aver that other of the promis- 
10 sorv notes of the same series as those held by plain¬ 
tiffs are owned by a large number of persons whose 
names and addresses are at present unknown to plaintiffs; 
that the interests of plaintiffs are the same as the interests 
of the holders of said other notes; that it is impracticable 
to have said other holders before the Court at this time; 
and that it is to the best interests of all of the holders of 
said notes that the relief hereinafter prayed be granted. 

WHEREFORE, THE PREMISES CONSIDERED, 
THESE PLAINTIFFS PRAY AS FOLLOWS: 

FIRST—That process issue directed to the defendants, 
and each of them, requiring them to appear and answer the 
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exigencies of this bill of complaint in accordance xvjitli law 
and the rules of this Court, and that service by publication 
may be substituted as against those thereof who njiav not 
be found within the District of Columbia. ! 

SECOND—That the Court appoint a Receiver lor Re¬ 
ceivers herein with power and authoritv to take over the 
management and control of said apartment house,| collect 
all rents and income therefrom and to apply said income, 
after the payment of all operating charges, to the payment 
of the overdue taxes on said real estate, then to the pay¬ 
ment of the interest due upon the promissory notes secured 
by the first deed of trust described in paragraph fouir here¬ 
of, and hold the balance of said rents and income subject lo 
the further order of this Court. 

THIRD—That a rule to show cause be issued directed to 
the defendants Howe Totten and Priscilla S. Tottcjn, and 
each of them, requiring them to appear on the 4th day of 
November, 1932, at 10 o’clock A. M., and show cajuse, if 
anv thev have, whv a Receiver or Receivers Ishould 
11 not be appointed as above prayed. 

FOURTH—That the Court decree a judicial fore¬ 
closure of said deed of trust if and when the same shall be 
deemed to the best interests of the parties hereto after a 
hearing of this cause. 

FTFTH—That plaintiffs may have a money jdecree 
against defendant David L. Stern for anv balance rbmain- 
ing due upon their said notes after said foreclosure pale. 

SIXTH—That plaintiffs may have such other ai}d fur¬ 
ther relief as to the Court may seem meet and proper. 


John C. Harlowe 
Plaintiff No. 1. i 

Elva D. Harlowe 
The Potomac Insurance jCo., a 
corporation j 

Lincoln Assurance Co., a cor¬ 
poration 

Nannie J. McKnight j 

Grace Teuton 

Murray Universalist Society 
Emma M. Condon 
Agnes B. Wise 
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Pauline Kuhn La Mer 
Mabel C. Hawes 
Grace Reformed Church 
Hannah J. Deyoe 
Rebecca Cook 
Ruth Clark 
Eddah 0. Wyckoff 
American Security and Trust 
Company, Trustee, Estate of 
Ida J. Davis 
Mattie II. Maddox 
Dessa Monks 
Jennie IT. MacDonald 
B v Peelle, Ogilby & Lesh 
Jerome F. Barnard 

Attorneys. 

Preston B. Haines 
Bv Walter B. Guy 

Attorney. 

Elizabeth Stuart Moore 
Elizabeth Wetzel 
By Francis W. Hill, Jr. 

Attorney. 

Ernestina A. Coggins 
Nellie E. Dashiell 
By Julian C. Hammack 

Attorney. 

Caroline Mytinger 

Bv David A Pine 
* 

Attorney. 

Flora M. Crane 

Howard B. Homer and Irene 
Lebo Homer 

Amy C. Klapp, William F. Dis- 
mer and Nicholas Eckhardt, 
Jr., Trustees 

Fanny J. Schoenherr and L. 
Russell Alden, Trustees Jor¬ 
don Trust 

H. Irene Zeiders and Agnes II. 
Zeidebs 
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Louise J. Smith 
By L. Russell Aldex 

Attorney. 

Irene E. Thrush 
B v James C. Rogers 

Attorney. 

Alice L. Adams 
Mabel L. Leet 
Bessie C. or James Bell, br Sur- 

' I 

vivor 

Mamie Gibson or Mrs. I. Bul¬ 
led 

Mamie Gibsox or B. K. Gibsox 
By Paul B. Cromelix j 

Attorney\ 

E. R. S. Oroggox 
Laura R. Wells 
Elizabeth Wtllcox 
Bv James A Purcell 

Attorney . 

Helen Sturtevaxt Schoenfeld 
and Marion Sturtevaxt Ar¬ 
nold, Trustees for Carblina S. 
Sturtevant 
By Paul Slemax 

Peelle, Ogilby & Lesh | 

By Jerome F. Barnard 

Attorneys for Plaintiffs Nos. 1 to 20, inc. 

Walter B. Guy 

Attornev for Plaintiff No. 21 

Hill, Ross & Hill 

By Francis W. Hill Jr. 

Attorneys for Plaintiffs Nos. 22 and 23 j 

Julian C. Hammack 

Attornev for Plaintiffs Nos. 24 and 25 

- 

David A Pine 

Attornev for Plaintiff No. 26 
L. Russell Alden 

Attorney for Plaintiffs Nos. 27 to 32, inc. | 

James C. Rogers 

Attorney for Plaintiff No. 33 
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Cromelin & Laws 
By Paul B. Cromelin 

Attorneys for Plaintiffs Xos. 34 to 38, inc. 

13 James A Purcell 

Attorney for Plaintiffs Xos. 39 to 41, inc. 
Paul Sleman 

Attorney for Plaintiff X"o. 42. 

District of Coi/umru, $s: 

I, John C. Harlowe, do solemnly swear that I am one of 
the Plaintiffs who are united in interest and have pleaded 
together in the foregoing and annexed bill of complaint 
signed by me; that I have read the said bill of complaint 
and know the contents thereof; and that I verily believe the 
facts therein stated to be true. 

JOHX C. HARLOWE 

Subscribed and sworn to before me this 1st day of No- 
vember, 1932. 

F. J. EHLERS 

(Notarial Sgal) Notary Public, D. C. 


Memoranda 

NOVEMBER 1, 1932 

Spa to ans and copies (2) issued to defendants 1 and 2. 
Returned not found 1 and 2—11/21/32. 


NOVEMBER 4, 1932 

Decree appointing Jerome F. Barnard Receiver pendente 
life, filed. 


MAY 4, 1934 

Spa to ans (alias) and copy to defendant Xo. 2, issued. 
Returned not found 6/21/34. 
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Fourth Report of Receiver and Petition for 

Allowances 

Filed May 29, 1934 


* 


* 


* 


* 


* 


The fourth report and petition of Jerome F. Bi 
Receiver herein, respectfully shows: 

-U. .v, j/. ,v_ jtr 

•Jr w ^ ' 7 ? 'a 1 •K' vf 


rnard, 


* 


8. When the Receiver took possession of the said prop¬ 
erty, real estate taxes were in arrears for the first half of 
the fiscal year ending June 30, 1933, which had been pay¬ 
able in the month of September, 1932, and penalties had 
accrued thereon, which said taxes, in the sum of $3,£88.83, 
together with penalties thereon, in the sum of $99.2}, have 
been paid. 

9. When the Receiver took possession of the saidj prop¬ 
erty, the interest on the said first trust notes was overdue 
in respect of the installment due October 30, 1932, amount¬ 
ing to $11,550. Since that time the Receiver has filec| three 
reports herein recommending the payment of interest on 
said notes, and, as shown in the aforesaid schedule of dis¬ 
bursements, and pursuant to such reports and recommen¬ 
dations, interest for said notes has been reserved fjor the 
installments due October 30, 1932, April 30. 1933, ancj Octo¬ 
ber 30, 1933. Following the respective reservations for 
such interest payments, appropriate notices were sjent to 
the noteholders, or their representatives, to call to Receive 
their interest payments, and your Receiver has p^id, at 
his office, interest to all such noteholders as have applied 
therefor, and has made appropriate endorsement of such 
payments on each of such notes. Certain of the noteholders 
have never been located, and some of them never applied 
for their interest, with the result that the Receiver now 

has on hand, and on deposit in bank, the following 
15 unpaid balances remaining of the aforesaid respec¬ 
tive reservations, after deduction for check taxes: 

For October, 1932 .$ 89.28 

For April, 1933 .$ 259.?4 

For October, 1933 .$1,130.10 

The Receiver’s attention has been called from time to 
time to the fact that certain of the noteholders have i[iot re¬ 
ceived all of the interest payments due to them for the pe- 
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riod prior to October, 1932, and prior to the date of his ap¬ 
pointment, presumably for the same reasons experienced by 
the Receive]* when making* the aforesaid interest payments, 
namely, the fact that certain of the noteholders either 
could not be located by the owner of the property or did not 
call to present their notes within a reasonable time after 
notice from him that he was making interest payments, 
or for other reasons unknown to the Receiver. These note¬ 
holders have inquired of the Receiver, from time to time, 
what provision, if any, is to be made in respect of this 
back interest, and the Receiver has explained to them that 
the matter would be submitted to the Court in connection 
with this report, for such instructions and directions as 
might be given by the Court. The names and addresses 
of all of the noteholders who have not received such back 
interest are unknown to the Receiver. 

# ! * * * * * * * * 

19. It has been necessary for the Receiver from time to 
time to determine ownership of several of the first trust 
notes, due to the character of endorsements thereon or the 
deaths of prior holders thereof, all concerning the ques¬ 
tion of devolution of title to the notes. Such determina¬ 
tion required rather protracted negotiations, conferences 
and correspondence with the noteholders involved, and 
their representatives or attorneys, as well as secur- 
16 ing affidavits, copies of the Court records, and other 
necessary supporting papers. 

JEROME F. BARNARD 

Receiver, Petitioner. 

District of Columbia, ss: 

Jerome R. Barnard, being first duly sworn, deposes and 
says that he has read the foregoing and annexed report and 
petition subscribed by him, and that he knows the contents 
thereof; that the matters and things therein stated as upon 
his own knowledge are true, and those therein stated as 
upon information and belief, he believes to be true. 

JEROME F. BARNARD 


Subscribed and sworn to before me this 29th day of May, 
1934. 

R. S. HARRINGTON 

(Notarial Seal) Notary Public, D. C. 
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Memorandum 

August 14, 1934 

Pluries summons issued to Priscilla S. Totten. Sowed 
8/15/34. 

17 Motion for Leave to Amend Bill of Complaint 

Filed October 4, 1934 

*#*=**:**=** 

Come now the plaintiffs bv their attorneys and move the 
Court for leave to amend their original bill of complaint 
tiled herein in accordance with the annexed copy of pro¬ 
posed amendment, and for grounds of this motion say: 

That said bill of complaint does not pray for substitu¬ 
tion of trustees; that Edmund D. Rheem, surviving trustee 
under the deed of trust referred to in paragraph 4 j of the 
bill filed herein is absent from this jurisdiction and unable 
to perform his duties as surviving trustee, and that he has 
tendered his resignation in his answer tiled in the case of 
Elizabeth Stuart Moore vs. Luther A. Swartzell et al., 
Equity Xo. 52,401, filed in this Court on February 4, 1931, 
which said bill prays for the substitution of trustees; that 
these plaintiffs were not parties plaintiff or defendant to 
said bill tiled bv Elizabeth Stuart Moore on her own behalf 
and not on behalf of other noteholders similarly situated; 
that it is desirable in the devolution of title to real I estate 
that all interested parties be before the Court in suelj a bill, 
or, where impracticable so to do, that one or more bf said 
interested parties prosecute the bill on behalf of alf: that 
substitution of trustees is essential to the relief soiight in 
the bill filed herein. ! 

Peelle, Lesh & Drain, 

Bv B. Woodruff Weaver! 
Hoehling & Ogilby, 

By Louts Mackall Jr. 

Walter B. Guy 
Hill, Ross & Hill, 

18 Bv Francis W. Hill, Jr. 

B. W. W. 

Julian C. Hammack 
David A Pjne 
L. Russell Alden 
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Marsh & Rogers 
By Harold N. Marsh 
Cromkljn & Laws, 

By Paul B. Cromelin 
James A. Purcell 
Paul Sleman 

Attorneys for Plaintiffs. 


Amendment to Bill of Complaint 


■* 


* 


# 


* 


* 


Leave of Court having been first dulv had and obtained, 
plaintiffs hereby amend their bill of complaint as follows: 

By addin*? to the list of defendants in the caption thereof, 
the following: 

Edmund D. Rheem, Surviving Trustee, Lorton, Virginia. 
By changing line 7 of paragraph 1 to read: cated in the 
caption hereof and on behalf of other holders of notes se¬ 
cured by deed of trust more particularly referred to in 
paragraph 4 hereof, and said caption is for these purposes 
herebv 

By adding to paragraph 2 the following allegations: 
The defendant, Edmund D. Rheem, is an adult citizen of 
the United States and a resident of the District of Colum¬ 
bia, and is sued herein as the surviving trustee under the 
deed of trust hereinafter described in paragraph 4. 
19 By adding to paragraph 10 the following allega¬ 
tions: It is further averred that these plaintiffs and 
other noteholders were not joined as parties plaintiff or de¬ 
fendant to said bill; that all noteholders secured by said deed 
of trust are interested and proper parties to any bill for 
the substitution of trustees unless it is impractical to bring 
them all before the Court, in which case one or more should 
prosecute the bill for the group as a class suit; that said 

bill was filed bv Elizabeth Stuart Moore as the owner and 

* 

holder of notes in the aggregate principal amount of Three 

Thousand Dollars ($3,000.) of the same issue as those held 

by plaintiffs herein on her own behalf and not on behalf of 

other noteholders similarly situated; that in the answer 

filed bv the said Edmund D. Rheem to said bill he tendered 
* 

his resignation as trustee; that Luther A. Swartzell has 
since departed this life. 
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Bv adding- the following prayer to the prayers of the 
said bill of complaint: 

That a trustee or trustees be appointed, vested \rith all 
the title at law and in equity and all the powers, rights 
and duties which were conveyed to and vested in th<h origi¬ 
nal trustees under said deed of trust and in tile trus- 
20 tees substituted by decree of this Honorable Court 
dated March 9, 1931 in the case of Elizabeth |Stuart 
Moore vs. Luther A. Swartzell et al., Equity No. 152,401, 
above referred to. 

John C. Harlowe 

Plaintiff No. 1. \ 

Elva D. Harlowe 
Grace Teuton 

Murray Universalist Society 
Emma M. Condon 
Mabel C. Hawes 
Grace Reformed Church| 
Hannah J. Devoe 
Ruth Clark 
Eddah 0. Wyckoff 
American Security and ! Trust 
Company, Trustee, Estate of 
Ida J. Davis 

Bv Peelle. Lesh & Drain 

%> * 

Bv B. Woodruff Weaver 
% 

Attorneys. 

The Potomac Insurance Co., 

a corporation 
Lincoln Assurance Co., 

a corporation 
Nannie J. McKnight 
Agnes B. Wise 
Paulinf Kuhn La Mer 
Rebecca Cook 
Mattie H. Maddox 
Dessa Monks 
Jennie H. MacDonald 
By Hoehling & Ogilby 
By Louis Mackall. Jr. 

Attorneys 
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Preston B. Haines 

Bv Walter B. Guy 
* 

Attorney. 

Elizabeth Stuart Moore 
Elizabeth Wetzel 
B y Francis W. Hill, Jr. 

B. W. W. 

Attorney. 

Ernestina A. Coggins 
Nellie E. Dashiell 
B v Julian C. Ham mack 

Attorney. 

Caroline Mytinger 
B v David A Pine 

m/ 

Attorney. 

Flor\ M. Crane 
Howard B. Homer and Irene 
Lkbo Homer 

Amy C. Klapp, William F. 
Dismer and Nicholas Eck- 
hardt, Jr. Trustees 
Fanny J. Schoenherr and L. 
Russell Ai.den, Trustees Jor¬ 
don Trust 

H. Irene Zeiders and Agnes II. 
Zeidf.rs 

Louise J. Smith 
B y L. Russell Alden, 

Attorney. 

Irene E. Thrush 
Marsh and Rogers 
By Harold N Marsh 

Attorney. 

Alice L. Adams 
Mabei. L. Leet 

Bessie C. or James Bell, or 
Survivor 

Mamie Gibson or Mrs. I. U. Bul- 

LER 

Mamie Gibson or B. K. Gibson 
By Paul B. Cromelin 

Attorney. 
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E. R. S’. Croggon 
Laura R. Wells 
Elizabeth Willcox 
By James A. Purcell 

Attorney, 

Helen Sturtevant Sch<|>enfeld 
and Marion Sturtevant Ar¬ 
nold, Trustees for Carolina S. 
Slurtevomt 
Bv Paul Sleman 

Attorney. 

Peelle, Lesh & Drain 
By B. Woodruff Weaver 

Attorneys for Plaintiffs Nos . 1, 2, 6, 7, 8, 11, 12, 13. 15, 
16, and 17. 

Hoehling & Ogilby 
By Louis Mackall, Jr. 

Attorneys for Plaintiffs Nos. 3, 4, 5, 9, 10, 14, 18,\19 and 

20 . 

Walter B. Guy 

Attorney for Plaintiff No. 21. 

Hill, Ross & Hilt, 

Bv Francis W. Hill, Jr. 

B. W. W. | 

Attorneys for Plaintiffs Nos. 22 and 23 
22 Julian C. Hammack 

Attorney for Plaintiffs Nos. 24 and 25. 

David A. Pine 

Attorney for Plaintiff No. 26. 

L. Russell Alden 

Attorney for Plaintiffs Nos. 27 to 32, inc. 

Marsh & Rogers 

Bv Harold N. Marsh 
* 

Attorneys for Plaintiff No. 33. 

Cromelin & Laws 

Bv Paul B. Cromelin 
► 

Attorneys for Plaintiffs Nos. 34 to 38, inc . 

James A. Purcell 

Attorney for Plaintiffs Nos. 39 to 41, inc. 

Paul Sleman 

Attorney for Plaintiff No. 42. 
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District of. Columbia, ss: 

I, John 0. Harlowe, do solemnly swear that I am one of 
the plaintiffs who are united in interest and have pleaded 
together in the bill of complaint filed herein and in the 
foregoing and annexed amendment thereto; that I have 
read the said amendment to said bill of complaint and know 
the contents thereof; and that I verily believe the facts 
therein stated to be true. 

John C. Harlowe 

Subscribed and sworn to before me this 2nd day of 
August, 1934. 

Julius A. Maedel 

(Notarial Seal) Notary Public, I). C. 


23 Memoranda 

October 17, 1934 

Objections of Howe Totten, to motion for leave to amend 
bill, hied. 

Pluries subpoena to answer, Defendant No. 2, issued. 
Returned Oct. 17, 1934. 


Motion to Quash Pluries Writ of Subpoena to Answer Bill 

Filed October 29, 1934 


Comes now Priscilla S. Totten, in her own proper person, 
and appearing herein specially for the purpose of this 
motion and none other, moves the Court to quash the pluries 
writ of subpoena to answer the bill of complaint in the 
above entitled cause which was issued and served on her 
on, to wit: October 17th 1934, and for ground for motion 
shows to the Court bv reference to the record therein that 
the suit was actually discontinued by reason of the failure 
of the plaintiff to sue out an alias subpoena against her 
for more than eighteen months after the suit was instituted. 
In support hereof the affidavit of said Priscilla S. Totten 
is annexed to and made a part hereof. 


Nelson Wilson 
Amicus Curiae. 


Priscilla S. Totten 
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District of Columbia, ss: j 

Priscilla S. Totten, being 1 first duly sworn on oath de¬ 
poses and says: that she is a resident of the District of 
Columbia and has been a resident continuously sincp 1919: 

that at the time of the filing of this action, to wit: 
24 November 1, 1932, she resided at 2110 R. St. |N. W., 
in the District of Columbia and lived continually at 
said dwelling house until, to wit: October 1933 wljen she 
moved to her present home, 2909 N St. N. W., in sa^d Dis¬ 
trict where she has since lived with her family; jhat in 
1932, 1933 and 1934 affiant’s name and address, a?} given 
above, appeared in the City telephone directory juid in 
Boyd’s City Directory. That between November 1, 1932 
and May 4, 1934, affiant resided continually in the district 
of Columbia in the manner and at the places aforesaid, 
excepting that about twice a month she would spehd the 
week-end visiting her daughter in Alexandria, Virginia, and 
was away in the summer of 1933 for less than a mo^ith on 
vacation and the rest of the time she was at her home] in the 
District of Columbia attending to her household bffairs 
and going about in her usual way. j 

Priscilla S. Totten 

Subscribed and sworn to before me this 27 day of] Octo¬ 
ber, A D 1934. ! 

Elmer E Cummins,! 

(Notarial Seal) Notary Public 


Order Quashing Service of Writ 
Filed November 2, 1934 


* 


* 


* 


# 


This cause came on for hearing on the motion of defend¬ 
ant, Priscilla S. Totten, appearing in her own propejr per¬ 
son, to quash the service of a subpoena ad respondendum 
directed to her, and left with an infant daughter, |on to 
wit, August 15th, 1934, and counsel for plaintiffs consent¬ 
ing hereto, thereupon, upon consideration thereof,' it is 
by the court on this 2d day of November,! 1934, 
25 ADJUDGED and ORDERED, that said service of 
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the said writ be and the same hereby is quashed and for 
nought held. 

By the Court: 

F. Dickinson Letts 


We consent: 


Justice. 


Prellk. Lesh & Drain 
By B Woodruff Weaver 

Attorneys for certain Plaintiffs on whose helialf service 
of a copy of the motion to quash was accepted. 


Order Denying Motion to Quash Pluries Summons 

Filed November 12, 1934 
####*#*## 

Upon consideration of the motion of defendant, Pris¬ 
cilla S. Totten, to quash pluries writ of subpoena and the 
memorandum of points and authorities in opposition 
thereto filled bv plaintiffs; it is, bv the Court, this 12th 
day of November, 1934, ORDERED, ADJUDGED and 
DECREEDj that the said motion be, and the same is, here- 
bv denied. 

Alfred A. Wheat, 

’ Chief Justice 

Separate Answer of Defendant Howe Totten 
Filed December 1, 1934 

The defendant, Howe Totten, reserving to himself the 
benefit and advantage of all manner of objection and excep¬ 
tion to the errors and insufficiencies of the bill of 
26 complaint, and to the jurisdiction of the court; 

nevertheless, answering so much and such parts of 
the said bill of complaint as he is advised it is material or 
necessary for him to make answer unto, for separate an¬ 
swer, says as follows: 

1. This defendant admits the corporate existence of 
the plaintiffs who are described as corporations in para- 
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graph 1 of the bill of complaint but has no knowledge as 
to the rest of the allegations of said paragraph. 

2. The allegations of paragraph 2 are admitted f|or the 
purposes of this suit. 

3. The allegations of paragraph 3, except errors or 
omissions in the description of the property, are admitted 
for the purposes of this suit. 

4. The allegations of paragraph 4 are admitted. 

5. This defendant is without knowledge concernihg the 
facts alleged in paragraph 5 of the bill of complaint. 

6. The allegations of paragraph 6 arc admitted. [ 

7. The allegations of paragraph 7 are admitted. | 

8. The allegations of paragraph S are admitted, bilit this 
defendant says that the default in said paragraph] men¬ 
tioned has since been wholly relieved by the payment of 
said taxes for the first half of the tax year ending June 
30, 1933, to wit, by the payment to the Collector of Taxes 
for the District of Columbia, on, to wit, December 30th, 
1932, of the said half-years tax amounting to $3,288.83 and 
penalties to date of said payment amounting to $99.21, 
making payment in all of the sum of $3,388.04; whereby, 
and by reason whereof the said delinquent taxes have 
been wholly satisfied and the lien thereof discharge^ and 
the default under said deed of trust by reason of the arrears 

alleged in said paragraph of the bill of complaint 
27 has been relieved and defendant is now entitled to 
have his said property freed and cleared of t|he lis 
pendcvs of the bill of complaint. 

9. This defendant admits that he is not personally liable 
for the indebtedness secured by said first deed of :rust; 
denies that there has been no substantial income from 
rents and is without knowledge concerning the remaining 
material allegations of fact. Defendant is advisedj that 
plaintiffs’ allegation, in said paragraph contained,! that 
they are entitled to have the net rents from said property 
applied to their uses, is an erroneous conclusion of law 
and a misconception of the defendant’s rights, but being a 
mere conclusion of the pleader it calls for no answer.! 

10. This defendant admits that Francis W. Hill, Jri, and 
the Second National Bank of Washington, D. C., wefe ap¬ 
pointed substitute trustees for said first deed of tru^t but 
he has no knowledge concerning the suit mentioned in para- 
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graph, except that they were appointed by decree of this 
Court. 

11. This | defendant is without knowledge concerning the 
facts alleged in paragraph 11. 

Further answering the bill of complaint, this defend¬ 
ant savs that the onlv default under the terms of said 
* %■ 

first deed of trust which is alleged in said bill of complaint, 
relates to the non-payment of the taxes for the first-half 
of the fiscal year ending June 30, 1933, and the said de¬ 
fault has been relieved by payment as aforesaid, where¬ 
fore and by reason whereof, the case made out by the bill 
of complaint has become moot and the court is without 
further jurisdiction in the premises. 

And having fully answered, this defendant prays 
28 that the bill of complaint may be dismissed with 
costs. 

Howe Totten 

Edward S’. Duvall 

Attorney for Defendant 
Howe Totten. 

District of Columbia, ss: 

I, Howe Totten, being first duly sworn, on oath, say: 
that I have read the foregoing answer bv me subscribed 
and know the contents thereof, and I verilv believe the 
statements therein contained to be true. 

Howe Totten 

Subscribed and sworn to before me on this 30th dav of 
November, 1934. 

i Elmer E Cummins 

(Notarial Seal) Notary Public 

Separate Answer of Defendant , Priscilla S. Totten 

Filed December 1, 1934 
***###**# 

The defendant, Priscilla S. Totten, reserving to herself 
the benefit and advantage of all manner of objection and 
exception to the errors and insufficiencies of the bill of 
complaint, and to the jurisdiction of the Court over her 
person; nevertheless, answering so much and such parts 
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of the said bill of complaint as she is advised it isjmaterial 
or necessary for her to make answer unto, for [separate 
answer, says as follows:— 

1. She has no knowledge of the facts alleged in 

29 paragraph 1. 

2. She admits that the defendant, Howe Totten, 
and she are man and wife, citizens of the United States, and 
residents of the District of Columbia, but has no knowledge 
as to the other facts alleged in paragraph 2. 

3. She has no knowledge concerning the facts! alleged 
in paragraph 3. 

4. She has no knowledge concerning the facts alpeged in 
paragraph 4. 

5. She has no knowledge concerning the facts alleged 
in paragraph 5. 

6. She has no knowledge concerning the facts alleged in 
paragraph G but is willing to admit the same for {he pur¬ 
pose of this suit. 

7. She admits that on the dav and date alleged in para- 
graph 7 of the bill of complaint, she joined with the de¬ 
fendant, Howe Totten, in the execution of a deed pf trust, 
conveying the Oaklawn Terrace Apartments to trustees, 
to secure payment of a note signed by her husbajnd, but 
she has no knowledge of the other facts in said paragraph. 

8. She admits that her said husband owned the Oaklawn 
Terrace Apartments at the date of the institution! of the 
present suit, but has no knowledge of the rest of the facts 
alleged in paragraph 8. 

9. She has no knowledge of the allegations of fact con¬ 
tained in paragraph 9 and is advised that the conclusions 
of the pleader, including an erroneous conception of the 
law regarding the mortgagee's right to rents, call for no 
answer. 

10. She has no knowledge concerning the allega- 

30 tions of paragraph 10. 

11. She has no knowledge concerning thb facts 
alleged in paragraph 11. 

Further answering the bill of complaint, this defendant 
says that the plaintiffs delayed an unreasonable length of 
time before they sued out an alias writ of subpoena ggainst 
her to answer their bill of complaint, on, to wit: May 4, 
1934, and that during the interval between the institution 
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of this suit and the suing out of said alias summons, this 
defendant was living in the District of Columbia and phy¬ 
sically present therein, except for week end visits to her 
daughter in Alexandria, Virginia, and one vacation ab¬ 
sence for about one month in the summer of 1933; that at 
all other times except the absences mentioned she could 
have been served with process; that her home address 
during said interval of approximately eighteen months, as 
well before as after, was carried in the citv directorv and 
the city telephone book; by reason of all of which, and by 
operation of law, an actual discontinuance of this suit was 
worked so far as this defendant is concerned. 

Further answering the bill of complaint this defendant 
claims the benefit of the foregoing objection for want of 
jurisdiction, over her person to the same extent as if she 
had pleaded the same speciallv or had moved to dismiss 
the bill. 

And having fully answered, this defendant prays that 
the bill of complaint may be dismissed with costs. 


i 

Nelson Wilson 
atty for defendant , 


Priscilla S. Totten 


Priscilla S Totten 


District of Columbia, ss: 

31 I, Priscilla S. Totten, being first duly sworn, on 
oath, sav, that I have read the foregoing answer bv 
me subscribed and know the contents thereof, and I verilv 

7 w 

believe the statements therein contained to be true. 

i Priscilla S. Totten 

Subscribed and sworn to before me, a Notary Public, 
on this 30th day of November A D 1934. 

(Notarial Seal) Elmer E Cummins 


Order Granting Leave to Amend Bill 

Filed December 5, 1934 

**####*** 

This cause came on to be heard on the 17th day of Octo¬ 
ber, 1934, upon plaintiffs’ motion for leave to amend the 
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bill of complaint and the objections thereto of defendant 
Howe Totten and was argued and submitted by counsel 
for the respective parties with the exception of defendant 
Priscilla S. Totten, who was not in Court and had hot been 
served with a copy of said motion; and it appearing to the 
Court that a copy of said motion was served upon said de¬ 
fendant on the 17th day of October, 1.934, but subsequent to 
the argument and submission of said motion ^nd sub¬ 
sequent to announcement by the Court that it would sign an 
order granting leave to amend, the signing of sa^d order 
having been heretofore stayed upon suggestion ofj counsel 
for plaintiffs until opportunity should have been pfforded 
said defendant to present her objections to the granting of 
said motion, and the time for filing such objections thereto 
having now expired and no opposition to the grant- 
32 ing of said motion having been signified to tie Court 
by said defendant, it is by the Court on this 5th day 
of December, 1934, 

ORDERED that the objections of defendant Howe Tot¬ 
ten be, and they hereby are, overruled, and the motion for 
leave to amend the bill be, and same is hereby granted, 
provided, however, that the amendment shall not pe taken 
as a basis for a summary proceeding and the issuance of 
a rule under Title 25, section 204 of the D. C. C<^de (old 
Code, section 538), and that the Court shall determine upon 
the final hearing of this cause whether or not trustees shall 
be substituted. 

By the Court: 

F. Dickinson Letts 

Justice . 

And to the signing of the foregoing order, the defendant 
Howe Totten, by his counsel, notes an exception. 

F. Dickinson Letts 

Justice. 


No objection as to form. 

Edw. S’. Duvall 
Nelson Wilson 
Exception 
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'Memorandum 

December 6, 1934 

Summons, issued to Edmund D. Rlieem, surviving trus¬ 
tee. Returned served December 12, 1934. 

33 Answer of Ilowe Toften and Priscilla S. Totten 

to Ammcndmcnt to Bill of Complaint 

Filed December 2G, 1934 

The defendants, Howe Totten and Priscilla S. Totten, 
reserving to themselves the benefit and advantage of all 
manner of objection and exception to the errors and in¬ 
sufficiencies jof the bill of complaint and to the amend¬ 
ment thereto and to the jurisdiction of the Court over the 
person of defendant, Priscilla S. Totten, nevertheless, an¬ 
swering as much and such parts of the said amendment as 
thev are advised it is material or necessarv for them to 

i * 

make answer unto, for answer say as follows:— 

1. These defendants are without knowledge as to the new 
matter incorporated by the amendment in line 7 of para¬ 
graph 1 of the original bill of complaint. 

2. For the purpose of this suit they admit the allegations 
of the amendment to paragraph 2 of the bill of complaint. 

10. Answering the amendment to paragraph 10, these 
defendants admit, for the purpose of this suit, all of the 
allegations thereof, except, that they deny that all note 
holders under said deed of trust were necessary parties, 
and except the allegation that in such suit all noteholders 
must be made parties if practicable, otherwise, it must be 
prosecuted as a class suit, which said excepted averments, 
these defendants are advised, are mere conclusions of law 
and require no answer. 

For further answer to said amendment these defendants 
say that plaintiffs are not entitled to the relief prayed in 
the amended prayer for relief, because, they say, that the 
plaintiffs named in the original bill, while not named as 
parties in said Moore suit, Equity Xo. 52 401, were each 
and all privies; that the defendant trustees in both 

34 suits are the same; and that the subject matter of 
the amendment is the same as that of said Moore suit; 

that this Court, by its decree, entered in said cause on, to 
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wit, March 9th 1931, which has not been modified nor ap¬ 
pealed from and reversed, but which is still in full force and 
effect as a valid and subsisting decree, did thereby appoint 
substitute trustees for said deed of trust, who are the same 
parties named as defendants in the original bill in the pre¬ 
sent suit, and they have accepted the office. Wherefore, 
and by reason of all the foregoing, the subject-matter of 
the amendment to plaintiffs’ bill of complaint, fncluding 
the new prayer for relief therein contained, becime, and 
was, and is, res ad judicata, and the said Moore ! suit and 
the final decree therein, constitute a bar to the relief now 
sought bv said amendment. And these defendants there- 
fore pray that said amendment be dismissed, to the same 
extent as if they had pleaded the foregoing specially or 
had moved to dismiss said amendment. 

And having fully answered, these defendants pray that 
the amendment, as well as the original bill of complaint, 
mav be dismissed with costs. 

TV 

Howe Totten, 

Priscilla S. Totten 

Edward S. Duvall 
Atty for Howe Totten 
Nelson Wilson 

atty for Priscilla S Totten \ 

i 

District of Columria, .?.<?; 

Howe Totten, being first dulv sworn, on oath savs that 
he verily believes the facts stated in the foregoing 
35 answer bv him subscribed, to be true. 

Howe Totten. 

. Subscribed and sworn to before me this 26th dafe of De¬ 
cember A D 1934. [ 

Elmer E. Cummins 

(Notarial Seal) Notary Public . 

— 

Motion to Set Aside Order of November 4, 1932, Appointing 

a Receiver in This Cause j 

Filed Februarv 15, 1935 

Come now the defendants Howe Totten and Priscilla S. 
Totten, by their attorneys, and move the court to det aside 
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its order of November 4, 1932, appointing a receiver in 
this cause tp take possession of the property in suit and 
collect the rents and profits therefrom pendente life; and 
to discharge the receiver; and for grounds of motion show 
to the court as follows, viz; 

1. That the bill of complaint and amendment thereto fail 
to state a proper case for the appointment of a receiver; 
and 

2. That the default under the terms of the deed of trust, 
to wit, delinquency in payment of taxes for first half of 
fiscal year ending June 30, 1933, which is alleged in the 
bill of complaint as ground for foreclosure, has been re¬ 
lieved, as is made to appear by reference to the first report 
of the receiver filed herein on May 16, 1933. 

In support of this motion counsel will refer to the affi¬ 
davit of defendant Howe Totten, which is annexed to and 
made a part hereof, and to said report of the re- 
36 ceiver, which is also made a part hereof by refer¬ 
ence. 


Edward S. Duvall 

Attorney for Hoiue Totten. 
Nelson Wilson 

Attorney for Priscilla S. Totten. 


Affidavit in Support of Motion to Discharge Receiver 
********* 

District of Columbia, ss: 

Howe Totten, being duly sworn, on oath says; that he is 
the person named as one of the defendants in above-entit¬ 
led cause; that when the application was made for the ap¬ 
pointment of a receiver for the property involved in said 
cause he employed counsel to appear and oppose it; that 
when the order was passed which appointed the receiver 
and took the property away from affiant he was thereby 
deprived of all income, save and except what he received 
from one small piece of property, and this was, and still is, 
insufficient to pay for affiant’s actual and necessary living 
expenses, after deductions for interest on the trust on said 
property and taxes, and a small monthly payment on ac¬ 
count of alimony to his divorced wife, about one-sixth of 
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what was ordered; that because of the foregoing ills living 
expenses have had to be reduced to the barest necessities 
and he has been without sufficient income or othcjr means 
with which to continue the services of his said jattorney 
and has been without one in this cause from the| time of 
the appointment of said receiver until recently, to wit, Octo¬ 
ber of 1934. | 

Howe Totten j 

Subscribed and sworn to before me on fliis 10th 
37 dav of Januarv, 1935. 

Elmer E. Cummins 

(Notarial Seal) Notary Public 

Motion for Leave to Intervene. 

Filed September 23, 1935 ! 

i 

********}* 

i 

Come now Ralph P. Barnard et ah, constituting! a Com¬ 
mittee for the protection of the holders of first [deed of 
trust notes secured on the property involved hereijn under 
a certain deposit agreement dated as of October 15, 1934, 
bv their attornevs, and move for leave to intervene in the 
above-entitled cause and for leave to file intervening peti¬ 
tion tendered for filing herewith, and for groundj of this 
motion say that the proposed interveners, as a Cbmmitte 
as aforesaid, hold $276,000.00 of the aggregate principal 
amount of notes secured by the deed of trust to foreclose 
which this suit is brought, and as such holders of notes have 
an interest herein and are proper parties hereto, j 

Peelle, Lesh & Drain, 

Bv B. Woodruff Weaver 
Attorneys for Intervening Petitioners. 

Motion for Leave to Amend and Supplement B 

Complaint 

Filed September 23, 1935 

***** * * * i 

Come now the plaintiffs, by their attorneys, and move 
the Court for leave to amend and supplement their original 
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bill of complaint filed herein in accordance with the 
38 annexed copy of proposed amendment and supple¬ 
ment, and for grounds of this motion say that since 
the filing of the bill of complaint herein, defaults have 
occurred in the payment of taxes for the fiscal years ending 
June 30, 1934, and June 30, 1935, and in the payment of 
interest on the first deed of trust notes for the period from 
October 31, 1932, to April 30, 1935; that the Receiver ap¬ 
pointed herein, Jerome F. Barnard, has paid from funds 
in his hands as Receiver the taxes and interest aforesaid; 
that prior to the filing of the bill of complaint herein de¬ 
fault occurred in the payment of the semi-annual instal¬ 
ment of interest on the first deed of trust notes due October 
30, 1932, and on October 30, 1932, default occurred in the 
payment of the principal amount of said notes, more par¬ 
ticularly described in paragraph 4 of the bill of complaint, 
which said notes aggregate $385,000; that the said Receiver 
has paid saifl default in the payment of interest but that 
the default in the nonpayment of principal has not been 
cured and that the full sum of $385,000 secured under said 
deed of trust now remains past due and unpaid. 

Peelle, Lesh & Draix 
By B. Woodruff Weaver 
Hoehlixg & Ogilby 
By C. F. R. Ogilby 
Walter B Guy 
Hiss, Ross & Hill 
By F W Hill Jr 

JULIAX C. HAMMACK 

David A Pixe 

L. Russell Aldex 

James C. Rogers 

Bv Bolitha J. Laws 
* 

By Bolitha J. Laws 

B. J. L. 

James A Purcell 
Paul Slemax 

Attorneys for Plaintiffs. 
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Memorandum 


October 9, 1935 


Order granting Ralph P. Barnard leave to intervene, 
tiled. 


i 

Intervening Petition of Ralph P. Barnard et nl.. 
Noteholders' Protective Committee 


Filed October 9, 1935 




* 


* 


* 


T 


The petition of Ralph P. Barnard, Paul Sleman, [Charles 
E. Quigley, 0. F. R. Ogilbv and B. Woodruff Weaver for 
leave to intervene herein, respectfully shows to the Court: 

1. Your petitioners constitute a Committee of the holders 
of David L. Stern notes dated October 30, 1929 and [secured 
on the Oaklawn Terrace Apartments, under agreement 
generally referred to as “Noteholders’ Protective! Agree¬ 
ment” dated as of October 15, 1934, and your petitioners 
constitute all of the members of said committee. | 

2. Your petitioners know the contents of the bill bf com¬ 
plaint and amendment thereto filed herein by plaintiffs as 
the holders of Stern notes aforesaid, and are injformed 
and believe, and therefore aver, that the allegations (therein 
contained are true in fact. 

3. There have been deposited with your petitioners as 

such Noteholders’ Protective Committee, D^vid L. 
40 Stern first deed of trust notes dated October 30, 
1929, in the aggregate principal amount ofj $276,- 
000.00, representing approximately 72% of all said notes 
issued and outstanding, which said notes have bjeen so 
deposited with your petitioners pursuant to the terms and 
conditions of said Noteholders’ Protective Agreement, and 
your petitioners now represent the same as holders ^hereof 
as such Committee. 

WHEREFORE, your petitioners pray: 

1. That the prayers of the bill of complaint and Amend¬ 
ment thereto be granted. 
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2. That the petitioners have such other and further re¬ 
lief as in the premises may be just and proper. 

Ralph P. Barnard. Paul Sle- 
max, Charles E. Quigley, C. F. 
R. Ogilby and B. Woodruff 
Weaver, 

Constituting a Committee of 
i the holders of David L. Stern 

notes dated October 30, 1929, 
under agreement doted Octo¬ 
ber 15, 1934, 

I By Ralph P. Barnard 

Peelle, Lesh & Drain, 

By B. Woodruff Weaver 

Attorneys for Noteholders’ Protective Committee. 
District of Columbia, ss: 

Ralph P. Barnard, being first duly sworn, deposes and 
says that hedias read the foregoing petition subscribed by 
him on behalf of the petitioners therein named, and verily 
believes the statements therein contained to be true. 

- Ralph P. Barnard 

41 Subscribed and sworn to before me this 9th day 
of September, 1935. 

R. S. Harrington, 

(Notarial Seal) Notary Public, D. C. 

Order Pro Confesso 
Filed October 9,1935 

Upon application of plaintiffs in the above-entitled cause 
and it appearing to the Court that defendants, Edmund D. 
Rheem, Trustee, and David L. Stern, have been duly served 
personally with process herein; and that the time for mak¬ 
ing answer bv the defendants aforesaid to said bill of com- 
plaint has now expired, and that no appearances or an¬ 
swers have been entered or filed by and in behalf of said 
defendants or in behalf of either of them; it is by the Court 
this 9th day of October, 1935, 
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ORDERED that all and singular the allegations and 
averments of said bill of complaint be, and the skime are 
hereby, taken as confessed by said defendants and! each of 
them. | 

Alfred A. Wheat, 

Chief Justice . 

Order Overruling Motion to Amend and to File and 
Serve Supplemental Bill of Complaint 

Filed October 10, 1935 j 

* # * # * # # 

This cause came on for hearing at this Term upon the 
motion of plaintiffs to amend their bill of complaint and 
for leave to file and serve a supplemental bill |of com- 
42 plaint, and the objections thereto on behalfj of the 
defendant Howe Totten, defendant Priscilla jS. Tot¬ 
ten, and intervener Kaufman-Goldnamer Company, and 
was argued by counsel for the respective parties, and there¬ 
upon, upon consideration thereof, it is by the courtl on this 
10th day of October, 1935, ADJUDGED and ORDERED 
as follows, viz: 

That plaintiffs’ motion for leave to amend their bill of 
complaint and for leave to file and serve a supplemental 
bill of complaint, be, and the same hereby is, overruled and 
leave 1o file and serve a supplemental bill of complaint de¬ 
nied. 

Bv the Court: 

* 

Alfred A. Wheat, 

Chief Justice. j 

O. K. as to form: 

Peelle, Lesh Drain & Barnard, By B. Woodruff Weaver, 
Attorneys for Plaintiffs 1 to 20 and Ralph P. Bariard et 
al, Noteholders’ Committee. j 

Findings of Fact j 

Filed November 27, 1935 I 

* * * * * * * 

The Court makes the following findings of fact: 

1. When the bill of complaint herein was filed by plain¬ 
tiffs, real estate taxes assessed against the property cov¬ 
ered by the deed of trust, described in paragraph 4 ] of the 
bill of complaint, for the first half of the fiscal year tending 
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June 30, 1933, amounting to $3,269.90, which became due 
and payable to the District of Columbia September 30,1932, 
had not been paid. 

43 2. Since the institution of this suit, all of the taxes 
mentioned in the preceding finding with penalties 

have been paid to the Collector of Taxes for the District of 
Columbia by the receiver out of receivership funds. 

3. Of the two trustees named in the aforesaid deed of 
trust, Luther A. Swartzell is deceased and Edmund D. 
Rlieem survives and is now a non-resident of the District 
of Columbia, is absent therefrom, and is Unable to perform 
his duties as such surviving trustee. 

4. The persons who have entered their appearance in this 
cause are not all of the persons who are the holders of 
the 490 promissory notes outstanding and unpaid, secured 
by first deed of trust, aggregating $385,000.00. At the time 
of trial, said notes were held by approximately 278 per¬ 
sons, of whom 195 reside in the District of Columbia, 80 
reside in other parts of the United States, 2 reside beyond 
the seas and 1 cannot be located. It is impracticable to 
make all of the persons who may be the holders of notes 
parties to this proceeding. 

5. Persons other than Elisabeth Stewart Moore were 
holders of notes secured by the aforesaid deed of trust when 
she filed suit in her own behalf against Luther A. Swartz¬ 
ell, Trustee,, et al., Equity No. 52,401, in this Court and 
when decree was entered therein for the substitution of 
Francis W. Hill, Jr., and Second National Bank, Washing¬ 
ton, D. C., as trustees under said deed of trust. 

Conclusions of Law 

From the foregoing facts the Court has arrived at the 
following conclusions of law, viz.: 

44 1. No default is alleged in the bill of complaint and 
amendment thereto other than non-payment of taxes, 

which said default has now been cured, and the prayer for 

foreclosure should therefore be denied. 

2. That ini the case of Moore v. Swartzell, et al., Equity 

No. 52,401, all persons who were the then holders of notes 

secured bv the deed of trust involved therein were neces- 
» 

sary parties,: and therefore the decree therein substituting 
trustees was not effectual. 
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3. That in this proceeding, which has been pijosecuted 
properly as a class suit, the surviving defendant trustee, 
Edmund D. Rheem, represents the interests of the note¬ 
holders and, therefore, all necessary parties are either per¬ 
sonally or by representation before the Court. 

4. That plaintiff and intervener plaintiffs are entitled 
to have a decree entered substituting trustees uijtder the 
deed of trust under which they claim. 

5. The application of the plaintiffs for leave tq amend 

tlie bill of complaint by alleging default in the payment of 
tlie principal due on the notes secured by the deedjof trust 
should be denied. j 

6 . Inasmuch as a default under said deed of tfust ex¬ 
isted when the bill of complaint was filed, by reasoh of the 
non-paymeiff of taxes, the costs of suit shall be taxed 
against the defendant Howe Totten. 

Bv the Court: 

Jennings Bailey, 

Justice. 

Signed this 27th dav of November, 1935. 

45 Decree Substituting Trustees, Directing Receiver 
and Dismissing Bill of Complaint 

Filed November 27, 1935 

* # * * * * * * | * 

This cause came on for hearing at this term ujion the 
pleadings, the opening statements of counsel and testimony 
relating to the number and location of noteholders, and 

^ • i 7 

was argued by counsel for the respective parties, aiufi there¬ 
upon, upon consideration thereof and of the receiver’s re¬ 
port and petition for instructions filed herein November 
21, 1935, it is bv the court on this 27th dav of November, 
1935, ADJUDGED, ORDERED and DECREED, jas fol- 
lows, viz.: j 

1. That plaintiffs’ bill of complaint, as amended, and 
the intervening petition of the Committee for noteholders, 
be, and they hereby are, dismissed for all purposes save 
and except the prayer, hereinafter dealt with, for substi¬ 
tution of trustees under the deed of trust from David L. 
Stern and wife, dated October 30, 1929, and recorded the 
same day in Liber 6389 folio 289 et seq., of the Laiid Rec- 
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ords of the District of Columbia; and that the intervening 
petition of the Kaufman-Goldnamer Company, be, and it 
hereby is, dismissed without prejudice. 

2. It is further adjudged, ordered and decreed, that the 
real property involved in this suit, and known as Oaklawn 
Terrace Apartments, 3620 Sixteenth Street, Northwest, 
Washington, D. C., together with all personal property in 
the possession of the receiver, used in connection with the 
operation thereof, be, and they hereby are, released and 
discharged absolutelv from all custodv and control of the 
receiver heretofore appointed therefor, and restored unto 
the defendant Howe Totten and he is herebv authorized to 
make demand on the receiver for said property, real and 

personal; and that Jerome F. Barnard, said re- 
46 ceiver, be, and he hereby is, authorized and directed 

to forthwith surrender full and complete possession 
and control of the said properties unto the defendant Howe 
Totten, or his duly authorized agent. 

3. And it is further adjudged, ordered and decreed, that 
the receiver,! Jerome F. Barnard, be, and he hereby is, dis¬ 
charged of and from all further duties as such receiver, 
under the several orders passed herein relative to the ad¬ 
ministration of the receivership estate, except to disburse 
the interest moneys heretofore ordered to be paid and to 
account as hereinafter ordered and directed; and said re¬ 
ceiver is herebv ordered and directed to make no other or 
further disbursements out of the receivership funds, under 
any of the aforesaid orders, except upon further orders of 
the court and as herein directed. 

4 . And it is further adjudged, ordered and decreed, that 
the receiver shall account for all rents, profits and issues, 
received by him from the real and personal property afore¬ 
said, and in his said accounting he shall be given credit for 
all disbursements heretofore or hereafter authorized or 
ratified bv order of this court. 

5 . The cause is hereby referred to the Auditor of this 
court to take and state said receiver’s accounts and to hear 
evidence as to any further allowance requested by the re¬ 
ceiver for services rendered as receiver since the last al¬ 
lowance made to him, and to make recommendations to the 
court as to a fair and reasonable allowance, if any, to be 
made to the receiver for such services; and the Auditor is 
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further instructed to hear evidence upon any petitions of 
counsel for allowances for counsel fees for professional 
services rendered in this cause, and recommend ap- 

47 propriate compensation to them, or such of 'them, as 
may show themselves to be entitled to allowances 

out of the fund, and to determine the amount of Aioney in 
said fund applicable to allowances to counsel, and the Audi¬ 
tor shall make his report to the court in accordance with 
this decree and the rules of court in such cases n]iade and 
provided. 

6 . And it is further adjudged, ordered, and decreed, that 
Francis W. Hill, Jr. and The Second National pank of 
Washington, D. C. be, and they hereby are, substituted as 
trustees in the place and stead of the trustees, Ljither A. 
Swartzell, since deceased, and Edmund D. Rheem, under 
that certain deed of trust from David L. Stern and wife 
to Lutiier A. Swartzell and Edmund D. Rheem, trustees, 
dated October 30, 1929, and recorded the same) day in 
Liber 6389 folio 289 et seq., of the Land Recordb of the 
District of Columbia, and more particularly described in 
paragraph four (4) of the bill of complaint, and s^iid sub¬ 
stituted trustees be, and they hereby are, vested |with all 
the powers, rights, title and interest vested in the [original 
trustees under said deed of trust, Luther A. SwartJzell and 
Edmund D. Rheem, and in the substituted trustees, Francis 
W. Hill, Jr., and Second National Bank, W T ashingtop, D. C., 
substituted by decree of this court entered in the [case of 
Moore vs. Swartzell, et al., Equity No. 52401. I 

7. Jurisdiction of this cause is hereby retained! by the 
court for further orders and decrees to be entered upon 
the coming in of the Auditor’s reports and as to the court 
may seem meet and just. 

8 . Costs of suit to be taxed against the defendant Howe 

Totten and to be paid out of such funds, if! any, in 

48 the hands of the receiver, as may be determined to 
be payable to the said defendant. 

Bv the Court: 

» _ i 

Jennings Bailey, 

Justice. 

No objection as to form. King & Nordlinger, BV: Ber¬ 
nard I. Nordlinger, Attorneys for Kaufmann-Goldnamer 

Co. I 
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Order Allowing Exception and Noting Appeal , <&c. 

Filed December 4, 1935 

* #1 ******* 

Ordered, this 4th day of December, 1935: 

That counsel for the defendants, Howe Totten, Priscilla 
S. Totten, and Kaufmann-Goldnamer Company, a corpora¬ 
tion, are allowed an exception to paragraph 6 of the fore¬ 
going decree entered in this cause on the 27th day of No¬ 
vember, 1935, entered in Minute Book 160 page 118, and 
said defendants noting an appeal from said portion of said 
decree in open court, to the United States Court of Appeals 
for the District of Columbia, the court fixes the amount 
of the undertaking for costs on appeal at One Hundred Dol¬ 
lars ($100.00) or a cash deposit of Fifty Dollars ($50.00) 
in lieu thereof; and to act as a supersedeas the amount 
thereof is fixed at Fifty Thousand Dollars ($50,000.00). 

Jennings Bailey, 

Justice 

49 Memorandum 

December 17, 1935 

$50. deposited in lieu of bond on appeal by Howe Totten 
and Priscilla S. Totten. 

Assignment of Errors on Behalf of Iloive Totten 
Filed December 31, 1935 

********* 

For the purposes of his appeal from that part of the final 
decree which decreed a substitution of trustees, to wit, 
paragraph 6, the defendant Howe Totten assigns the fol¬ 
lowing errors committed bv the court below, viz: 

1 . The court erred in entering the order of December 5th, 
1934, granting leave to plaintiffs to amend their bill of com¬ 
plaint and this action of the court constituted an abuse of 
judicial discretion. 

2 . The court erred in overruling the motion of the de¬ 
fendant Priscilla S. Totten to quash the service of the plu- 
ries summons on her. 

3. The court erred in finding as matter of fact that it was 
impracticable to make all noteholders parties to the instant 
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suit for the purpose of obtaining a substitution of trustees 
under the David L. Stern deed of trust, as prayed in the 
amendment to the bill of complaint. (4th finding of |:act) 

4. The court erred in concluding as matter of l^w that 
the instant suit was prosecuted properly as a so-called class 
suit. (3rd conclusion of law). 

5. The court erred in concluding as matter of l^rvv that 
all necessary parties were before the court in the! instant 
suit. (3rd conclusion of law) 

6 . The court erred in holding that a proper c^jse was 
made out by the pleadings and the evidence for a substitu¬ 
tion of trustees. (4th conclusion of law) 

7. The court erred in concluding as matter of lawjthat in 
the instant suit Edmund D. Rheem, as trustee under the 
Stern deed of trust, represented all holders of notes iecured 
by said deed of trust. (3rd conclusion of law) I 

8 . The court erred in overruling the motion mad<j at the 
trial by counsel for defendant Howe Totten to strike all of 

the testimony of the receiver, Jerome F. Barhard. 

50 9. The court erred in so much and such part of 

the final decree, to wit, paragraph 6 thereof,* as de¬ 
creed the substitution of Francis W. Hill, Jr., and tile Sec¬ 
ond National Bank as trustees under the Stern deed of 
trust in place of the surviving trustee, Edmund D. Rheem. 

10 . The court erred in incorporating in the final jdecree 
dismissing the bill of complaint for a judicial foreclosure 
the matter set forth in paragraph 6 thereof. 

i 

And other errors apparent upon the face of the jrecord 
to be assigned hereafter. 

Edward S. Duvall 
Attorney for Howe Totten , j deft. 

Service of a copy of the foregoing assignment of ierrors 
acknowledged this 30th day of December, 1935. 

Peelle, Lesh Drain & Bernard 

By B. Woodruff Weaver i 
Attys for pltffs 1-20 and the 
Barnard Committee, Interven¬ 
ers. 

Walter B. Guy 

i 

By Louis H. Mann 
Atty for pltff No. 21. 
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F. W. Hill Jr. 

i Atty for pltffs 22 and 23 and as 

i defendant sub. trustee. 

COLLADAY, McGaRRAGHY, CoLLA- 
day & Wallace 
Henry B. Morrow 
Attys for deft. Tr. 2nd Nat. 
Bank. 

Julian C. Hammack 

i Atty for pltffs 24 and 25. 

David A. Pine 

i Atty for pltff 26. 

L. Russell Alden 

' Atty for pltffs 27 to 32 incl. 

James C. Rogers 
i Atty for pltff 33 

Cromelin & Laws 
Bv Paul B. Cromelin 

1 Atty for pltffs 34 to 38 incl. 

51 James A. Purcell 

By O’B 

1 A tty for pltffs 39 to 41 incl. 

Paul Sleman 

I Atty for pltffs 42. 

: Milton W. King 

: Bernard I. Nordlinger 

Attys for Kaufman-Goldnamer 
Co. 

Nelson Wilson 
Atty for defendant Priscilla S. 
Totten. 

Assignment of Errors on Behalf of Priscilla S. Totten 

Filed December 31, 1935 

**###**## 

For the purposes of her appeal from that part of the 
final decree which decreed a substitution of trustees, to wit, 
paragraph 6, the defendant Priscilla S. Totten assigns the 
following etrors committed bv the court below, viz: 

1. The court erred in overruling the motion of the de¬ 
fendant Priscilla S. Totten to quash the service of the 
pluries summons on her. 
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2 . The court erred in concluding as matter of l|iw that 

all necessary parties were before the court in thej instant 
suit. (3rd conclusion of law). j 

3. The court erred in holding that a proper c4se was 

made out by the pleadings and the evidence for a substitu¬ 
tion of trustees. (4th conclusion of law.) i 

4. The court erred in incorporating in the final! decree 
dismissing the bill of complaint for a judicial foreclosure 
the matter set forth in paragraph 6 thereof. 

And other errors apparent upon the face of the j record 
to be assigned hereafter. 

Nelson Wilson j 

Attorney for Priscilla S. Totte %, Deft. 

52 Service of a copy of the foregoing assignment of 
errors acknowledged this 30 day of Decembej:, 1935. 

i 

Peelle, Lesh Drain & Barnard 
By B. Woodruff Weaver i 
Attys for pltffs 1-20 and the 
Barnard Committee , Interven¬ 
ers. | 

Walter B. Guy 
By Louis H. Mann 
Atty for pltff. No. 21 
F. W. Hill, Jr. I 

Atty for pltffs 22 and 23 \and as 
defendant sub. trustee. ! 
CoLLADAY, McGaRRAGHY, CfOLLA- 
day & Wallace 
Henry B. Morrow 

Attys for deft. Tr. 2nd If at. 
Bank. 

Julian C. Hammack 

Atty for pltffs 24 and 25, 

David A. Pine 
Atty for pltff 26. I 

L. Bussell Alden | 

Atty for pltffs 27 to 32 tncl. 
James C. Rogers 
Atty for pltff 33 
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Cromelin & Laws 

1 By Paul B. Cromelin 

V 

Atty for pltffs 34 to 33 incl. 
James A. Purcell 
By 0 ’B 

i Atty for pltffs 39 to 41 incl. 

Paul Sleman 
Atty for pltffs 42. 

King & Xordlinger 
Bv: Bernard I. Xordlinger 
Attys for Kaufman-Goldnamer 
Co. 

Edward S. Duvall 
Atty. for defendant Iloive Tot¬ 
ten. 

53 Mem o randum 

January 13, 1936 

Statement of Evidence filed. 

Supreme Court of the District of Columbia 

Mondav, February 24, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting- in Equity, presiding. 

# * * * * %• # # * 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant, Howe Totten, by 
his attorney presents to the Court his Statement of Evi¬ 
dence taken at the trial of this cause, and heretofore sub¬ 
mitted herein, and prays that the same be signed and made 
of record, mine pro fane, which is hereby accordingly done. 

Jennings Bailey, 

Justice 

Designation of Record on Behalf of Howe Totten 
Filed December 31, 1935 

#***#**#* 

To the Clerk of the Court: 

In making up the transcript of record on appeal in the 
above case please include the following: 
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1. Bill of complaint. 

2. Order appointing receiver. Memo. | 

3. Motion of plaintiffs to amend bill and proposed 

amendment. 

54 4. Memo of objections to motion to amend, Ion be¬ 
half of defendant Howe Totten. j 

5. Memo alias summons to defendant Priscilla S. jTotten 
and the return. Issued Mav 4, 1934. 

6. Memo pluries summons to same defendant and J-eturn. 

(Second) j 

7. Motion of defendant Priscilla S. Totten to quash serv¬ 
ice of pluries summons, (second motion) 

8. Order overruling motion of Priscilla S. Totten to quash 
pluries summons. (Wheat Ch. J.) 

9. Answer of defendant Howe Totten to bill ol[ com¬ 
plaint. 

10. Answer of defendant Priscilla S. Totten to biljl. 

11. Order granting leave to file amendment to bill. 

12. Answer of defendants Howe Totten and Priscilla S. 
Totten to amendment to bill. 

13. Motion of Ralph P. Barnard, et ah, as committee, for 
leave to file intervening petition and the petition. 

14. Memo of order granting leave to Ralph P. Bernard 
et al., to intervene. 

15. Final decree of November 27, 1935. 

16. Findings of fact and conclusions of law. 

17. Order of December 5, 1935, allowing exceptions to 
par. 6, of final decree, noting appeal in open court froijn par. 
6, of final decree and fixing amount of the undertaking for 
costs on appeal and cash deposit in lieu thereof. 

18. Memo of deposit of cash for costs on appeal. 

19. Assignment of errors. 

20. This designation. j 

Edward S. Duvall 

Attorney for defendant, Iloive Totten 

55 Service of a copy of the foregoing designation of 
record acknowledged this 30th day of Decefnber, 

1935. | 

Peelle Lesh Drain & Barnard 
By B. Woodruff Weaver 
Attys for plaintiffs 1 to 2Q and 
Barnard Committee . 
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HOWE TOTTEN AND PRISCILLA S. TOTTEN VS. 


Walter B Guy 
By L. H. Mann 
Atty for pltff No. 21 
F. W. Hill Jr 
Atty for pltffs Nos. 22 and 23 
and as defendant sub. trustee. 
CoLLADAY, McGaRRAGHY, COLLA- 
day & Wallace 
Henry B. Morrow 
Attys for deft. Tr. 2nd Nat. 
Bank. 

Julian C. Hammack 

Atty for pltffs Nos. 24 and 25. 
David A Pine 

Atty for pltff No. 26. 

L. Russell Alden 

Atty for pltffs Nos. 27 to 32 
incl. 

James C. Rogers 
Atty for pltff No. 33. 
Cromelin & Laws 
By Paul B Cromelin 
Atty for pltffs Nos. 34 to 38 
incl. 

James A. Purcell 
By O’B 

Atty for pltffs Nos. 30 to 41 
incl. 

Paul Sleman 
Atty for pltffs No. 42. 

Milton W. King 
Bernard I. Nordlinger 
Attys for Kaufman-Goldnamer 
Co. y defendant-intervener. 
Nelson Wilson 
Atty for defendant Priscilla S. 
Totten. 
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56 Designation of Record on Behalf of Priscilla S. yC often 

Filed December 31, 1935 

* # * * * * * #j* 

To the Clerk of the Court: i 

In making up the transcript of record on appeal jin the 
above cause please include the following, without jdupli- 
cating. 

1. Memo of summons Nov. 1, 1932 to defendant,! Pris¬ 
cilla S. Totten, and the return. 

2. Memo of alias summons issued May 4, 1934 toj Pris¬ 
cilla S. Totten, and the return. 

3. Memo of pluries summons issued Aug. 14, 1^34 to 
Pricilla S. Totten, and the return. 

4. Motion of Priscilla S. Totten to quash service qf plu¬ 
ries, filed October 17th 1934. | 

5. Memo of second pluries summons issued Oct. 17, 1934 
to Priscilla S. Totten, and the return. 

6. Motion of defendant Priscilla S. Totten filed Octj. 29th 
1934 to quash second pluries. 

7. Order of Nov. 2nd 1934 quashing first pluries against 
Priscilla S. Totten. 

8. Order of Nov. 12th, 1934 denying motion to quash sec¬ 
ond pluries against Priscilla S. Totten. ! 

9. Answer of Priscilla S. Totten to bill of complaint]. 

10. This defendant’s assignment of errors. | 

11. This designation. 

Nelson Wilson 

Attij for defendant , Priscilla S. Totten. 

Service of a copy of the foregoing designation of 

57 record acknowledged this 30 day of December 1934. 

Peelle Lesh Drain & Barnard 
By B. Woodruff Weaver 
Attys for plaintiffs 1 to 2§ and 
Barnard Committee. 

Walter B Guy 
By Louis H. Mann I 

Atty for pltff No. 21 
F. W. Hill Jr I 

A tty for pltffs Nos . 22 anif 23 
and as defendant sub. trx\stee. 
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I COLLADAY, McGaRRAGHY, CoLLA- 

day & Wallace 
Henry B. Morrow 
Attys for deft. Tr. 2nd Nat. 
Bank. 

i Julian C. Hammack 

Atty for pltffs Nos. 24 and 25. 
David A Pine 

i Atty for pltff No. 26. 

L. Russell Alden 

1 Atty for pltffs Nos. 27 to 32 

incl. 

\ James C. Rogers 

j Atty for pltff No. 33. 

Cromelin & Laws 
By Paul B. Cromelin 
Atty for pltffs Nos. 34 to 38 
incl. 

James A. Purcell 

By O’B 

Atty for pltffs Nos. 39 to 41 
incl. 

Paul Sleman 

Atty for pltffs No. 42. 

King & Nordlinger 
By Bernard I. Nordlinger 
Attys for Kanfman-Goldnamer 
i Co., defendant-intervener. 

Edward S. Duvall 
Atty for defendant Howe Tot¬ 
ten. 

58 Counter Designation of Record 

Filed January 6, 1936 

* ■*:* * * *■ * # # 

Come now plaintiffs and intervener plaintiffs, and desig¬ 
nate parts of the record to be included in the transcript in 
addition to those designated by defendants Howe Totten 
and Priscilla S. Totten, namely: 

1. Memo of summons issued December 6, 1934 to Ed¬ 
mund D. Rheem, Trustee, and the return. 
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2. Paragraphs numbered 8, 9 and 19 of the Fourph Re¬ 
port of the Receiver filed May 29, 1934. I 

3. Motion of Howe Totten and Priscilla S. Totten!to set 
aside receivership filed February 15, 1935. 

4. Motion for leave to amend and supplement bill of com¬ 
plaint filed September 23, 1935. ! 

5. Order denying same entered October 9, 1935. 

6. Order Pro Confesso entered as of October 9, 1935. 

7. This Counter Designation. 

Peelle, Lesh, Drain & Barnard, 

Bv B Woodruff Weaver 
* 

Attorneys for Plaintiffs and Intervener Plaintiffs. 

59 Supreme Court of the District of Columbia, j 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 58, both inclusive, to be d true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made p^rt of 
this transcript, in cause No. 54982 in Equity, wherein!John 
C. Harlowe et al are Plaintiffs and Howe Totten et al are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my game 
and affix the seal of said Court, at the City of Washington, 
in said District, this 24th day of March, 1936. j 

Frank E. Cunningham, Qlerh. 
Bv Chas. B. Coflin, Asst. Clerl;. 
(Seal) V j 

60 In the Supreme Court of the District of Columbia! 

Holding Equity Court. | 

Equity No. 54,982. | 

John C. Harlowe, et al., Plaintiffs, vs. Howe Totten, ejt al., 
Defendants. i 
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HOWE TOTTEN AND PRISCILLA S. TOTTEN VS. 


Statement of Evidence for Record on Appeal . 

This cause coming on for final hearing before Mr. Jus¬ 
tice Bailey, the plaintiffs, to maintain the issues as to a 
substitution of trustees on their part joined, adduced the 
following evidence, viz: 

Jerome F. Barnard, called as a witness for and on behalf 
of the plaintiffs, testified that he is an attorney and was 
appointed receiver in this cause on November 4, 1932; that 
in connection with acting as receiver in the cause he had 
reason to attempt to communicate with the noteholders 
secured bv the first deed of trust; that the information 
which he had as to the number and amount of those note¬ 
holders and their locations was that there are 278 note¬ 
holders; 195 of them live in the District of Columbia; 80 live 
outside of the District of Columbia; 2 live abroad, outside 
of the United States; and one of them he has not been able 
to locate. 

And thereupon the following occurred; 

Mr. Weaver. That is all. 

Counsel for the defendant, Howe Totten, thereupon 
moved the court to strike out all of the foregoing evidence 
on the grounds that it was immaterial and that it was not 
alleged in the amendment to the bill of complaint, nor 
proven, that the debt was overdue, as required by Sections 
534 et seq., of the D. C. Code, and the court over- 
G1 ruled the motion, to which ruling the defendant, 
Howe Totten, by his attorney excepted. 

Counsel for defendant, Howe Totten, conceded at the 
hearing, in answer to a question by the court, that the rec¬ 
ord in the case of Moore v. Swartzell, et al., Trustees, Eq- 
uitv No. 52401 shows the noteholders other than Elizabeth 
Stewart Moore, the plaintiff in said suit secured under the 
David L. Stern deed of trust were not made parties thereto. 

And the foregoing is the substance of all of the evidence 
adduced in this cause on the final hearing thereof, on the 
aforesaid issue. 

Certificate as to Statement of Evidence. 

I hereby certify that the foregoing statement of the evi¬ 
dence adduced on final hearing of this cause is true, com- 



JOHN C. HARLOWE, ELVA D. HARLOWE, ET AL. 


51 


plete, and properly prepared. It is therefore approved and 
signed in duplicate this 24th day of February, 19^6, and 
ordered to be made of record. 

Jennings Bailey, 

Justice. 

Endorsed on Cover: District of Columbia Supreme 
Court, No. 6675, Howe Totten and Priscilla S. Totten, Ap¬ 
pellants, vs. John C. Harlowe, Elva D. Harlowe, The Poto¬ 
mac Insurance Co., a Corporation, et al. United 'States 
Court of Appeals for the District of Columbia, Filed April 
2, 1936, Moncure Burke, Clerk. 
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Hmteti States; Court of appeals! 

FOR THE DISTRICT OF COLUMBIA. 
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January Term, 1936. 


No. 6675. 


Howe Totten and Priscilla S’. Totten, Appellants, 


v. 


John C. Harlowe, Elva D. Harlowe, The Potomac 
Insurance Co., a Corporation, et al. 


BRIEF ON BEHALF OF APPELLANTS. 


Edward S. Duvall, 
Attorney for appellant 
Howe Totten. 

Nelson Wilson, 
Attorney for appellant 
Priscilla S. Totten. 


Pkess or Byson S. Adams, Washington, D. 0. 
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IN THE 


33mteb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA, j 

I 

January Term, 1936. | 


No. 6675. 


Howe Totten and Priscilla S’. Totten, Appellants, 

\ 

Y 
v • 

John C. Harlowe, Elva D. Harlowe, The Potomac 
Insurance Co., a Corporation, et al. 


BRIEF ON BEHALF OF APPELLANTS.! 


This is an appeal from that portion of a final decree 
which provided for the substitution of trustees ijn the 
place of those appointed by a deed of trust, j The 
Court below, upon final hearing* of the suit for foreclo¬ 
sure, dismissed the bill of complaint as one for |fore¬ 
closure but appointed substitute trustees as prayjed in 
an amendment to the bill which was allowed about two 
years after the suit was filed. 



9 


I. 

| STATEMENT OF THE CASE. 

The property involved in this litigation is Oaklawn 
Terrace Apartments, located on 16th Street, Northwest, 
in the city of Washington. 

It was built bv the owner David L. Stern sometime in 
* 

1929 and he and his wife placed a deed of trust for 
$385,000.00 on the property, on to wit, October 30, 1929, 
naming Luther A. Swartzell and Edmund D. Rheem as 
trustees to execute certain provisions thereof in case 
of a default. The above mentioned indebtedness was a 
loan from Swartzell, Rheem & Hensey Co. (since ad¬ 
judicated a bankrupt), which was evidenced by 490 
promissory notes of various denominations, secured by 
said deed of trust. These notes were due three vears 
after date which was the same as that of the deed of 
trust. The interest provided in the notes was payable 
semi-annually. The trust provided that in case of a 
default in payment of principal or interest when due 
and payable, or the taxes, the trustees were empowered 
to sell the property and apply the proceeds to payment 
of the debt and accrued interest, after the expenses of 
sale were paid. (R. 4.) 

The appellant Howe Totten acquired this property 
from Stern by deed dated December 1, 1930, subject to 
said trust for $385,000. On the same day he gave Stern 
a second trust on the property for $30,000, as deferred 
payment of part of the purchase price. At that time 
he was married and living with his wife, the appellant 
Priscilla S. Totten, and she joined in this deed of trust. 
(R. 6.) 

On February 4, 1931, Elizabeth Stewart Moore, as 
holder of one of the notes made bv said Stern and se- 
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cured by said first trust, filed suit in the lower c|ourt on 
the equity side, wherein the trustees Swartzell and 
Rheem were named as defendants and a substitution 
of other trustees in their place and stead was prayed. 
On March 9, 1931, a final decree was entered in said 
cause, substituting Francis W. Hill and the Second 
National Bank of Washington, D. C. as trustees in the 
place of Swartzell and Rheem. (R. 8.) 

Taxes amounting to $3,269.90, for the first half of 
the fiscal year ending June 30, 1933, became cue and 
payable during the month of September, 1932. The 
appellant Howe Totten failed to pay these taxes and on 
October 1, he became and was in default under the 
terms of the said first trust and the property became 
subject to foreclosure proceedings by reason tjhereof. 
(R.7.) 

Thereupon, the appellees, as plaintiffs below, 42 in 
all, filed suit as holders of notes secured by said first 
trust and prayed for a judicial foreclosure of t^ie trust 
and the appointment of a receiver pendente life for 
failure of said Howe Totten to pay said taxesl This 
suit which is the one involved in this appeal was filed 
on November 1, 1932. The appellants and others were 
named as defendants, including said substitute trus¬ 
tees. 

The principal of said first trust indebtedness became 
due and payable on October 30, 1932, which fell on a 
Sunday, and was not paid by Totten, but the bill of 
complaint filed by said note holders made no cMm of a 
default in that regard and did not base their sujit for a 
foreclosure on it. The prayers for foreclosure pid the 
appointment of a receiver to collect the renfs were 
based solelv on Totten’s failure to pav said taxqs. (R. 
1-9.) 
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On November 4, 1932, an interlocutory order was en¬ 
tered appointing a receiver for the property pendente 
life. (R 12.) 

Defendant Priscilla S. Totten was not served with 
a subpoena to answer the bill of complaint and no alias 
subpoena to her was caused to be issued by plaintiffs 
until May 4, 1934. (R. 12.) A pluries summons was 

served on her August 15, 1934. (R. 15.) The service 

of this pluries was quashed by order of Court on No¬ 
vember 2, 1934, because the writ was left by the Mar¬ 
shal with an infant daughter. (R. 20, 21.) 

A second pluries was served on Priscilla S. Totten on 
October 17, 1934. She promptly moved in persona 
propria under a special appearance to quash this 
pluries upon the ground that an actual discontinuance 

of the suit as to her had been occasioned bv reason of 

•* 

plaintiffs failure to serve her within a reasonable time, 
notwithstanding the fact that she could have been 
served. (R.‘30.) This motion was supported by her affi¬ 
davit setting forth the facts concerning her availabil¬ 
ity for service. (R. 21) This motion was overruled. 
(R. 22) 

On Octobe,r 4, 1934, plaintiffs moved for leave of 
Court to amend their bill of complaint (R. 15) and 
tendered a proposed amendment adding new parties 
and a new prayer praying for substitution of trustees 
for the aforesaid first trust, upon new allegations at¬ 
tacking the validity of the decree of March 9, 1931, ap¬ 
pointing substitute trustees for said trust, in the suit 
filed bv Elizabeth Stewart Moore, Equitv No. 52401. 
(R, 16.) 

Between November 1, 1932, when this suit was filed 
and the aforesaid date when the motion for leave to 
amend was filed, the litigation was allowed by plain¬ 
tiffs to lie dormant. In the meantime the receiver had 
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paid the delinquent taxes and thereafter continued to 
collect the rents. (See Receivers 4tli report, r. 13.) 

On October 17th, 1934, the defendant Howe Totten, 
through counsel recently retained to defend the suit, 
filed objections to the motion for leave to amend the 
bill. (R. 20.) On December 5, 1934, the Court granted 
the motion for leave to amend (R. 26) and counsel for 
the Tottens noted an exception. 

On December 1, 1934, defendant Ilowe Totten filed a 
separate answer to the bill as originally filed (R. 22) 
and answered the amendment on December 26, 1934. 

Priscilla S. Totten filed a separate answer to the bill 
as originally filed and joined with Howe Totten in an 
answer to the amendment, but in both instances she 
reserved her objection to the service of process on her. 
(R. 24, 28.) 

On September 23, 1935, plaintiffs moved for leave to 
file an amended and supplemental bill (R. 31) yhich 
was overruled. (R. 35) 

The cause then came on for final hearing and plain¬ 
tiffs produced as a witness, Jerome F. Barnard, the 
receiver in the cause who testified that he had bedn re¬ 
ceiver since November 4, 1932, and that he kne\y the 

names of all holders of notes secured bv the first trust 

* 

and their addresses, with the exception of one whdm he 
was unable to locate—that there were 278 noteholders; 
195 lived in the District of Columbia; 80 live outside 
of the District; and 2 live abroad. 

At the end of the direct examination counsel for de¬ 
fendant moved the Court to strike out all of the wit¬ 
ness’s testimony on the grounds (1) that it was hama¬ 
te rial, and (2) it was not alleged in the amendment to 
the bill of complaint, nor proven, that the debt was 
overdue, as required by Sections 534 et seq. off the 
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D. C. Code, but the Court overruled the motion, to 
which ruling the defendant, Howe Totten, by his at¬ 
torney excepted. (R. 50.) 

Counsel for Howe Totten stipulated at the trial that 
the record in the Elizabeth Moore suit, Eq. Xo. 52401, 
showed that the noteholders other than said plaintiff, 
who were secured by the David L. Stern deed of trust, 
were not made parties thereto. 

Thereupon the Court, on November 27th, 1935, entered 
a final decree dismissing the bill insofar as it prayed 
foreclosure, discharging the receiver, and appointing 
substitute trustees for the first trust. (R. 37.) 

To so much of said decree as undertook to appoint 
new substitute trustees, counsel for defendants Howe 
Totten and Priscilla S. Totten noted exceptions and 
these were allowed and an appeal from that part of the 
decree was noted. (R. 40.) 

II. 

! ASSIGNMENTS OF ERROR. 

1. The Court erred in entering the order of Decem¬ 
ber 5th, 1934, granting leave to plaintiffs, to amend 
their bill of complaint and this action of the Court 
constituted an abuse of judicial discretion. 

2. The Court erred in overruling the motion of the 
defendant Priscilla S. Totten to quash the service of 
the pluries summons on her. 

3. The Court erred in finding as matter of fact that 
it was impracticable to make all noteholders parties 
to the instant suit for the purpose of obtaining a sub¬ 
stitution of trustees under the David L. Stern deed of 
trust, as prayed in the amendment to the bill of com¬ 
plaint. (4th finding of fact.) 



4. The Court errd in concluding as matter of lajw that 
the instant suit was prosecuted properly as a s^-called 
class suit. (3rd conclusion of law.) 

5. The Court erred in concluding as a matter jof law 
that all necessary parties were before the Court in the 
instant suit. (3rd conclusion of law.) 

6. The Court erred in holding that a proper case was 
made out by the pleadings and the evidence for a sub¬ 
stitution of trustees. (4th conclusion of law.) j 

7. The Court erred in concluding as matter <j)f law 
that in the instant suit Edmund T). Rheem, as tjrustee 
under the Stern deed of trust, represented all holders 
of notes secured by said deed of trust. (3rd conclusion 
of law.) 

8. The Court erred in overruling the motion! made 

at the trial by counsel for defendant Howe Totten to 

* .1 
strike all of the testimonv of the receiver, Jerome F. 

Barnard. 

9. The Court erred in so much and such part of the 

final decree, to wit, paragraph 6 thereof, as decreed the 
substitution of Francis W. Hill, Jr., and the Second 
National Bank as trustees under the Stern deed of 
trust in place of the surviving trustee Edmupd D. 
Rheem. I 

l 

10. The Court erred in incorporating in the fin^l de¬ 
cree dismissing the bill of complaint for a judicial fore¬ 
closure the matter set forth in paragraph 6 thereof. 

And other errors apparent upon the face of the 
record. I 
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III. 

ARGUMENT WITH POINTS AND AUTHORITIES. 


The assignments of error present three major ques¬ 
tions for the determination of this Court. 

1. Whether the court below abused its discretion to 


allow amendments when it permitted the plaintiffs 
below to amend their bill and add new parties so as 


to change the cause of action from a judicial foreclosure 


to one for a substitution of trustees in a deed of trust. 


This question is raised by the 1st error assigned. 


2. Whether an actual discontinuance of the suit as to 


the defendant Priscilla S’. Totten was worked bv the 
failure of I plaintiffs to make any effort to serve her 
with process to answer the suit for about 19 months 
after the first subpoena was returned “not found”, 
when, as shown bv the record, she could have been 
served within a reasonable time thereafter, if plain¬ 
tiffs had exercised due diligence. This question ap¬ 
pears to have been decided in the affirmative by this 
court in the case of Parsons v. Hill, 15 App. D. C. 532, 
and would seem not to be an open one. 

It is raised bv the 2nd and 5th assignments of error 
by appellant Howe Totten and the 1st and 2nd assign¬ 
ments of error by appellant Priscilla S. Totten. 

3. Whether a suit under Sections 534 et scq. of the 
D. C. Code may be maintained by one noteholder in his 
sole behalf in a case where the deed of trust indebted¬ 


ness is represented by a series of notes in the hands of 
numerous holders; or should all noteholders be made 
parties and served with process. 

This question is raised by the 3rd, 4th, 6th. 7th, 8th, 
9th and 10th assignments of error by appellant Howe 
Totten, and the 2nd, 3rd and 4th assignments by ap¬ 
pellant Priscilla S. Totten. 
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The foregoing questions will be discussed in! the or¬ 
der as above set forth. 

1. The plaintiffs’ bill of complaint, alleged a 
under the terms of the first trust in not paying 
years real estate taxes which became due and buyable 
in September preceding the filing of their suit j on No¬ 
vember 1, 1932. The prayer (Fourth) was that the 
Court “decree a judicial foreclosure of said deed of 
trust”. Among those named as parties defendant to 
the suit were the two trustees who were substituted by 
decree of the Court in a prior suit (Elizabeth M^oore v. 
Swart sell, et al. Eq. No. 52401) in place of tlij^se ap¬ 
pointed by David L. Stern in his deed of trust to! secure 
the notes held by the plaintiffs Harlowe and jothers. 
This prior suit and the final decree therein were 
averred in the original bill. (R. 8.) 

On October 4, 1934, almost two years after jthe in¬ 
stant suit for a judicial foreclosure was filed jby the 
plaintiffs below, they moved for leave to amend their 
bill and tendered the proposed amendment. ([R. 15, 
16.) | 

By the proposed amendment it was proposed to add 
a new party defendant, Edmund D. Rheem, as Surviv¬ 
ing trustee, and ignore the appointment of substitute 
trustees which was decreed in the Moore suit; !to add 
an averment to make it appear that the plaintiffs were 
henceforth suing on behalf of all other noteholders; 
and to add a new prayer for the appointment qf new 
substitute trustees whereby plaintiffs might proceed to 
foreclose the mortgage by advertisement and sale 
through trustees as provided in Sec. 538 of the, D. C. 
Code, and not by court officers as in a judicialj fore¬ 
closure. 

This motion was opposed by counsel for defendant 
below, Howe Totten, but the Court overruled the objec- 


l 
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tions and granted leave to amend, to which action of 
the Court said defendant, bv his attorney, as well as 
counsel for the defendant Priscilla Totten, dulv ex- 
cepted. (R. 27.) 

This action of the Court was an unreasonable exer¬ 
cise of its power to permit amendments and amounted 
to an abuse of judicial discretion, because no amend¬ 
ment of this character should be allowed. It brought 
in new parties, requiring the issuance of process, and 
altogether changed the cause of action. 

In the case of Smith v. Woolf oik, 115 U. S. 143, the 
Court said, p. 148: 

If the matter set up in the petition of Todd had 
been offered as an amendment to the original bill 
when the latter was on final hearing and Woolf oik 
and wife were before the court, there is no rule of 
equity pleading and practice or of the jurispru¬ 
dence of Arkansas bv which such an amendment 

•> 

could have been allowed and have become the basis 

of a decree. Shields v. Barrow, 17 How. 130; 

Hardin v. Boyd, 113 U. S. 756; Walker v. Byers, 

14 Ark. 246. As was said bv this court in Shields 

* 

v. Barrow, ubi supra, “it is far better to require 
the complainant to begin anew. To insert a wholly 
different case is not properly an amendment and 
should not be considered within the rules on that 
subject. So that, even if the decree made on the 
original bill was not final, the petition filed by 
Todd was so radical a departure from the case 
made and relief prayed by the original bill as 1o 
be a new suit and require service of process on the 
parties made defendant thereto. It instituted a 
new litigation on new and distinct issues not raised 
by the original pleadings, and between parties who 
were complainants in the original cause. 

In the dase of Shepherd v. Pepper, 133 U. S. 626, 
which went up from this jurisdiction, the court consid- 


.! 
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ered the question whether a suit for judicial foreclos¬ 
ure and one for the substitution of trustees are; differ¬ 
ent causes of action and held in the affirmative. 

The Court said at page 647; 

The bill in the first suit brought by Pepper was 
a bill merely to substitute a trustee in the place 
of the trustees in the first two deeds of trus;. The 
prayer of the bill was that such trustee be ap¬ 
pointed, with directions and authorization forth¬ 
with to execute all the trusts reposed by the first 
two deeds of trust in the trustees meiltioned 
therein. It does not pray that an officer j of the 
court shall make the sale, or that the trustep to be 
appointed by the court shall make the sale| under 
any power to be given to him by the court I but it 
prays that he may execute the trusts under the 
deeds of trust. * * * The present suit is a suit 
for foreclosure, and in it all defences to the claims 
of Pepper were open to be made by Shephe rd. In 
respect of parties, in respect of subject matter and 
in respect of the relief prayed for, the two bids 
brought by Pepper are different. 

In I). C. v. Frazer , 21 D. C. App. 154, this Court said 
at page 158; 


The test is whether the cause of action remains 
the same in substance, notwithstanding the differ¬ 
ence of specification. 

See Ambler v. Archer, 11). C. App. 94, 1 
Story 7 s Eq. PI,, Sec. 271. j 

2. The second question presented for determination 
is whether an actual discontinuance of the suit as to 
the defendant Priscila Totten occurred by reajson of 
plaintiffs’ failure to make seasonable effort tcj serve 
her with a pluries summons. 
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About 19 months elapsed between the date of the re¬ 
turn of “not found’’ to the first summons and the issu¬ 
ance of the pluries in question. 

During this long interval Priscilla Totten’s name 
and places of residence in the District of Columbia 
were published in the city directory and in the tele¬ 
phone book. She resided in the District long before 
the suit was brought, and was here in person between 
November 1, 1932 and May 4, 1934, except for occa¬ 
sional short visits to see her daughter in Alexandria, 
Ya., and a vacation of less than a month in 1933. She 
attended to her household affairs in her home in 
Georgetown and went about in her usual way. 

The foregoing facts, in substance, were set forth in 
an affidavit filed by Priscilla Totten to support her 
motion to quash the pluries writ which was served on 
her on October 17, 1934. (R. 21.) 

But the court below held that the decision of this 
Court in Parsons v. Hitt, 15 D. C. App. 532, did not 
apply and overruled the motion. 

This Court said in that case, at page 551; 

Suits at common law, which have been duly com¬ 
menced bv the filing of a declaration and the issue 
of process thereunder, can not thereafter be per¬ 
mitted to remain indefinitely within the control of 
the plaintiff alone. The suit should be effectively 
prosecuted in good faith, or dismissed. Due dili¬ 
gence in such prosecution is an essential require¬ 
ment on the part of the plaintiff. Tf that due dili¬ 
gence is wanting, effect should be given to the rule 
of law that works a discontinuance of the suit. 

While the Parsons case differed from the instant 
suit in that it was a law suit, vet the salutarv rule laid 
down there would seem to apply also to procedure in 
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equity, if plaintiffs in equity causes are not given 
greater privileges than those at law, and mav| at will 

allow their suits to lie dormant indefinitelv. 

•/ ■ 

This question was reserved for the consideration of 
this court on appeal by the defendant Priscillaj Totten 
repeating her objection to the process served Ion her, 
in her answer, after motion to quash under a| special 
appearance was overruled. Orinoco Co. Ltd . v. Ori¬ 
noco Iron Co., 54 D. C. App. 218. 

3. The next question involves the validity of the 
final decree in the Elizabeth Moore suit, wherein two 
substitute trustees were appointed for the Stern deed 
of trust before the instant suit was filed. 

The lower court erroneous]v allowed an amendment 

* 

to the plaintiffs’ bill, which was tendered upon the 
theory that the prior appointment of substitute trus¬ 
tees was invalid. 

Their contention and the basis for the amendment 
was that the decree in the Moore case was a]nullity 
because the plaintiff was the only noteholcjer be¬ 
fore the court. It was sought by said amendment to 
make all the noteholders parties by alleging that the 
plaintiffs sued “on behalf of other holders of potes”. 

(R. 16.) J 

Code Sec. 538, provides for the appointment of a 
new trustee as follows, 

“In case of the refusal of any trustee named in 
a deed of trust to secure a debt to accept the? trusts 
thereby created, or of his resignation of said trust 
after accepting the same, which is hereby allowed, 
or of his removal from the District of Columbia, 
or of his inabilitv to act, or for anv other good 
cause shown, it shall be lawful for any pa\rty in¬ 
terested in the execution of such trusts toi apply 
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to said court by petition, setting forth the appro¬ 
priate, facts and asking for the appointment of a 
new trustee in his place * * * .” 

Elizabeth Moore, as holder of one or the notes se¬ 
cured by tjic Stern deed of trust filed a petition in her 
sole behalf, setting forth the appropriate facts and a 
final decree was entered therein appointing two sub¬ 
stitute trustees before the instant suit was filed. That 
decree was not appealed from, modified nor vacated, 
and became and was and still is a final one. 

If that decree was valid and binding on the court 
below, when the instant case was on for final hearing, 
the court erred in overruling defendants motion to 
strike witness Barnard’s testimony and decreeing the 
appointment of new substitute trustees. 

The fact that it appointed the same two who were 
substituted by the decree in the Moore case did not 
cure the error. There are now two sets of substitute 
trustees. 

If the decree in the Moore case was invalid because 
all noteholders under the Stern trust were not before 
the Court, then the next question to be determined is 
whether all noteholders were brought before the Court 
bv the aforesaid amendment. 

Merely to refer to others in a bill, bv name or other- 
wise, as parties without issuing process, does not make 
them parties to the action. This is an elementary 
proposition and needs no citation of authorities. 

To file suit in equity and allege in the bill that plain¬ 
tiff brings the suit in his own right and also on behalf 
of all others similarly situated, is but another form 
of making the bill an open one for interventions. The 
usual form of indicating that a bill is an open one is to 


employ the customary averment that plaintiff siies for 
himself and “on behalf of all others similarly situated 
who may desire to come in and share in the expenses 
of the suit”. But the plaintiff does not represent them 
and they do not became parties until they have[ inter¬ 
vened. 

In the instant suit, no noteholders intervene^ after 
the amendment of the bill, therefore, if the decjree in 
the Moore case was invalid because all noteholders 

i 

were not before the Court, so also is paragraph 6 of 
the decree in the instant case invalid for the same 
reason. 

Plaintiffs have sought to uphold their procedure in 
this case by terming the suit a “class suit” and they 
rely on Equity rule 15 of the lower court, reading as 
follows; 

When the question is one of common or general 
interest to many persons constituting a clpss so 
numerous as to make it impracticable to pring 
them all before the court, one or more may ^ue or 
defend for the whole. | 

Appellants contend (a) that the record fails to show 
that it was “impracticable” to bring all other note¬ 
holders before the Court; also (b) that plaintiffs 
showed no authority in and by their bill to sue op be¬ 
half of anv other holders of notes. 

- 

The testimony of the receiver Jerome F. Barpard, 
who was also one of the attorneys who filed the bill 
(R. 11), if admissible as tending to prove that it] was 
impracticable to bring all other noteholders before the 
Court, shows to the contrary. j 

There were but 278 noteholders. The names qf all 
were known to plaintiffs’ attorneys and their places 


■ 
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of residence, with but one exception. All could have 
been named as parties defendant and served person¬ 
ally or by publication. 

Hence, if the rule may be construed broadly to cover 
a case where but 278 noteholders are interested in a 
substitution of trustees, yet its provision for some 
showing of the impracticability of bringing all before 
the Court has not been met here and the Court erred 
in finding as a matter of fact from the foregoing testi¬ 
mony that fit was impracticable (4th finding of fact); 
erred in concluding as matter of law that the instant 
suit was prosecuted properly as a class suit (3rd concl. 
of law); erred in concluding as matter of law that all 
necessary parties were before the Court (3rd concl. of 
law); and erred in holding that a proper case was 
made out by the pleadings and the evidence for a sub¬ 
stitution of trustees (4th concl. of law). 

It was also error for the Court to hold as matter of 
law, in the circumstances of the instant case, that Ed¬ 
mund D. Rheem, when named by the amendment as 
party defendant and served with process to answer, 
as a trustee appointed by the Stern deed of trust, rep¬ 
resented in this litigation all holders of notes secured 
by the trust. (3rd concl. of law.) 

While there is ample precedent for the proposition 
that a trustee, suing or defending in connection with 
some question under the trust which is of common 
interest to the cestuis que trust, represents their in¬ 
terests, yet such a case is not presented here. Rheem 
was sued as defendant, in a case made out by the 
amendment, calling for his ouster from the office of 
trustee. It was an office of trust with certain emolu¬ 
ments, and a property right. His interests in this 
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proceeding were hostile to those of plaintiffs | who 
sought his ouster. 

The record here presents a situation where therje are 
two decrees in two different suits, appointing substi¬ 
tute trustees for the same deed of trust. Botl} the 
owner of the property and the noteholders under said 
deed of trust are vitally concerned as to which set of 
trustees are clothed with the legal authority to adver¬ 
tise the property for sale and give a good title by a 
trustee’s deed. 

If the decree in the Moore case is invalid, the deicree 
in the instant case is also invalid because the courj be¬ 
low was not empowered to appoint substitute trustees 
on the pleadings and the evidence. | 

Appellants contend that the decree in the Moore case 
is a valid one and that Justice Bailey should not l^ave 
incorporated paragraph 6 in the final decree disibis- 
sing the bill for foreclosure. 

For the reasons stated, it is respectfully submitted 
that so much of the decree as has been appealed frbm, 

should be reversed. ! 

i 

i 

, i 

Edward S. Duvall, I 

Attorney for appellant j 
Howe Totten. 

I 

i 

Nelson Wilson, j 

Attorney for appellant j 
Priscilla S. Totten, j 



IX THE 


UNITED STATES 

COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 



C’.^RK 


(United States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1936. 


Xo. 6675. 


Home Totten and Priscilla S. Totten, Appellants 


v. 

John C. Hallo we, et al. 


BRIEF ON BEHALF OF APPELLEES. 


Paul E. Lesh, 

B. Woodruff Weaver, 

Attorneys for Appellees. 


Peelle. Lesli, Drain & Barnard, 

Of Counsel. 


ruts* o. Bikon S. Adams, \\ a.mmno'io.w D. C. 





INDEX. 


Page 


Statement 




Argument.|. 7 

1. The Lower Court Properly Permitted tike 

Amendment of the Bill of Complaint.... j. 7 

2. There Was No Discontinuance as to Appel¬ 
lant Priscilla S. Totten .j. 10 


3. Trustees May Properly be Substituted in ja 
Class Suit, and this Suit is One Appropri¬ 
ate to be Prosecuted as a Class Suit .... 


4. The Ruling of the Court Below that the D<t- 


f 


CASES CITED. 

Boss v. Hagan, 49 App. D. C. 106. 

Collins v. McBlair, 29 App. D. C. 354. 

Devitt v. Insurance Co., 70 N. V. Supp. 654.... 
Elisabeth S. Moore v. Swartzell et al., Equity Nd. 

52401. 

Guarantee Savings, Loan and Investment Co. vj. 

Pendleton, 14 App. D. C. 384, 388.j. 

Lipscomb v. Dutar, 54 W. L. R. 424. j 

Minke v. Blair, Equity No. 53561 (decided March 

2, 1935) .| 

Orinoco Co. Ltd. v. Orinoco Iron Co., 54 App. D. C[ 
218..1 


13 


cree Substituting Trustees in the Case 
Moore v. Swartzell was not Effectual (. 

36) Must be Sustained . i. 17 

» I 

Conclusion. i. 19 


11 

10 

14 


11 

10 

16 

12 
















11 


Index Continued. 


Page 

Parsons v. Hill, 15 App. D. C. 532 ... 10 

Potomac Insurance Co. v. Swartzell et al., Equity 
No. 53897 (decided December 23, 1935).. .. 16 

Shepherd v. Pepper, 133 U. S. 626. 9 

Smith v. Swormstedt, 16 How. 288. 15 

Smith v. Woolf oik, 115 U. S. 143, 29 L. ed. 357.... 9 

Stokes v.| Hinden (U. S. Ct. of Appeals, D. C.), 

64 W. L. R. 731 .'. 16 

White v. MacQueen, 360 Ill. 236, 98 A. L. R. 1115, 

1120.15,18 

Willey v. Stormont, 38 App. D. C. 399. 10 

Wright v. Pitts, 62 App. D. C. 217. 17 









IN THE 


iHmteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA.| 
October Term, 1936. 


No. 6675. 


Howe Totten and Priscilla S. Totten, Appellants 


v. 


John C. Harlowe, et al. 


BRIEF ON BEHALF OF APPELLEES. 


This is an appeal from that portion of a final cjecree 
which provided for the substitution of trustees injplace 
of those appointed in a deed of trust. 

STATEMENT. 

On October 30, 1929, David L. Stern and hisj wife 
executed a first deed of trust in the amount of $385,000, 
securing 490 notes of various denominations, upoh cer¬ 
tain improved real property known as the Oaklawn 
Terrace Apartments, of which Stern was theiji the 
owner. (R. 3, 4.) 

The notes and deed of trust were due three vears 
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after date, and the trustees therein named, Luther A. 
Swartzell and Edmund D. Rlieem, were given the 
powers, among others, to release the trust upon pay¬ 
ment of the amount of the notes in full, or, upon their 
own motion, to sell the property to pay the notes in 
the event of default in payment of principal or in¬ 
terest of any note, or of taxes. (R. 4.) 

The notes were widelv distributed amomr the in- 
vesting public and, although the number of holders 
varied from time to time, there were approximately 
280 persons owning these notes during the course of 
this proceeding. (R. 5, 50) 

The appellant, Howe Totten, purchased the Oaklawn 
Terrace Apartments from Stern, subject to the afore¬ 
said deed of trust, receiving a deed therefor on De¬ 
cember 1, 1930. On the same day, in conjunction with 
his wife, Priscilla S. Totten, the co-appellant, Totten 
gave to Stern a second deed of trust on the property 
in the amount of $30,000. (R. 6, 7.) 

On February 4, 1931, in a suit filed in the then Su¬ 
preme Court of the District of Columbia, entitled 
Elisabeth S. Moore v. Sivartzell et al„ Equity No. 
52401, the removal of Swartzell and Rheem as trus¬ 
tees was asked, and a decree was entered March 9, 
1931, purporting to substitute Francis W. Hill, Jr., 
and the Second National Bank of Washington as trus¬ 
tees under the above described first deed of trust. 
The said Elisabeth S. Moore appeared in said suit as 
a holder of some of the notes secured bv the first deed 

i » 

of trust, but no other noteholder was made a party, 
nor was the action prosecuted as a “class’’ suit. (R. 
15, 36, 50.) 

The installment of taxes for the first half of the fiscal 
year ending June 30, 1933, in the amount of $3,269.90, 
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payable in the month of September, 1932, was n|)t paid 
by appellant Howe Totten, which constituted a default 
under the terms of the first deed of trust as of October 
1, 1932. (R. 35, 36) ! 

Said installment of taxes remaining in default, the 
present suit was instituted November 1, 1932, by the 
appellees, constituting 42 persons who held an approxi¬ 
mate total of $88,700 face amount of notes secured by 
said first deed of trust. The appellees sought judicial 
foreclosure of the first deed of trust and appointment 
of a receiver pendente life (R. 9), and they alleged, in 
addition to the default in taxes, that they had been in¬ 
formed by appellant Howe Totten that he wojild be 
unable to pay the principal of the loan at maturity. 
(R. 7.) ' I 

The court appointed a receiver November 4, 1932 
(R. 12), who operated the apartment property con¬ 
tinuously thereafter until November 27, 1935, whlen the 
decree now appealed from was signed. (R. 38^ Al¬ 
though from Nov. 4, 1932, appellant Howe Totten was 
represented by counsel of record (R. 29) and Respite 
the custody of the property by the receiver, no an¬ 
swer to the bill of complaint was filed by said appel¬ 
lant Howe Totten until December 1, 1934 (R. 22)1, over 
two years after the appointment of the receiver and 
the entry of his appearance in the cause. (R. 30) 

The appellant, Priscilla S. Totten, defendant below 
numbered 2, wife of the co-appellant Howe gotten 
was made a party to the bill solely because of Ijer in¬ 
choate right of dower in her husband’s equity in the 
property. (R. 6) The subpoenas directed to her and 
to appellant Howe Totten were on Nov. 1, 1932, re¬ 
turned not found (R. 12), but an appearance was en¬ 
tered for appellant Howe Totten by attorney bn or 
prior to Nov. 4, 1932. (R. 29) 
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When present counsel was retained by appellant 
Howe Totten and failed to enter his appearance for 
the co-appellant, Priscilla 8. Totten, an alias subpoena 
directed to her was issued May 4, 1934, and also re¬ 
turned not found. (R. 12) Pluries subpoena was is¬ 
sued August 14, 1934 (R. 15), and was served by leav¬ 
ing it with an infant daughter of appellant, which ser¬ 
vice was quashed with the consent of appellees. (R. 
21 .) 


A second pluries subpoena was issued October 17, 
1934, and served the same day. (R. 20) Thereupon, 
appellant Priscilla S. Totten appeared in propria 
persona and moved to quash the service, alleging a 
discontinuance as to her for failure to serve within the 


proper time. (R. 20.) The court found that there 
had been no discontinuance, and overruled the motion. 
(R. 22) 

Appellees, on October 4, 1934, requested leave to 
amend their bill of complaint, suggesting to the court 
that the decree in the Moore case aforesaid did not 
appear to have made a valid substitution of trustees, 
and asking a new substitution, but not seeking by such 
amendment otherwise to alter the nature of the exist¬ 
ing court foreclosure proceeding or the receivership. 
(R. 15, 16, 17) 

Objection to the amendment was made by Howe 
Totten (R.i20), but no objection to its allowance was 
made bv Priscilla 8. Totten, although she was offered 
an opportunity by the court to do so. (R. 27) The 
amendment was allowed by the court (R. 27), and ap¬ 
pellants Howe Totten and Priscilla S. Totten there¬ 
upon filed a joint answer to the amended bill (R. 28), 
although they had interposed separate answers to the 
original bill. (R. 22, 24) In the answer to both orig- 
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inal and amended bill, appellant Priscilla S. jTotten 
defended the suit of appellees on the merits an^i gen¬ 
erally, and, at the same time, attempted to rjeserve 
her objections to the service of summons. (R. 24, 28) 
During the period of the receivership, the principal 
of the first deed of trust amounting to $385,0(j0 was 
in default (R. 32), and interest payments fell du<b from 
time to time, which were paid by the receiver [under 
instructions from the court. (R. 13) 

On February 15, 1935, appellants moved to set aside 
the order appointing the receiver, alleging that the 
bill of complaint set forth only the default in taxes, 
which taxes had been paid by the receiver. (jR. 29, 
30) This motion was overruled. 

On September 23, 1935, appellees moved for le^ve to 
file an amended and supplemental bill of complaint, 
which alleged that defaults in interest had occurred 
since the filing of the bill for the period from October 
31, 1932 to April 30, 1935, which interest liadf been 
paid by the receiver under the order of the court, and 
that default in principal had occurred October 30, 1932, 
which principal was still wholly unpaid. (R. 31. )| This 
motion was overruled by the court October 10,! 1935, 
and leave to file the amended bill denied. (R. 35^) 
Meanwhile, the court had permitted the intervention 
of a noteholders protective committee representing the 
holders of an aggregate principal amount of $2t6,000 
of the first trust notes, who joined with appellees in 
the prayers of the bill of complaint. (R. 33.) 

The cause thereafter came on for final hearin 
appellees asserted their right to foreclose, bijt the 
court, holding that it must ignore the continuous de¬ 
faults in interest which had occurred since the [filing 
of the suit and which the court had directed tlje re- 
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ceiver to pay, and holding that it must ignore the de¬ 
fault in the principal of the first trust (R. 32), ruled 
that the only default alleged in the original bill of com¬ 
plaint was non-payment of taxes (R. 36), and that 
since these taxes had since been paid by the receiver, 
there was no existing default which the court could 
consider. .Whereupon appellees reviewed their motion 
to amend or supplement their bill of complaint to al¬ 
lege the existing default in principal which was denied. 
(R. 37) 


The court ruled, however, that the decree of sub¬ 
stitution in the Moore suit was not effectual (R. 36) 
and that trustees should be substituted (R. 37); and 
further found that at the time of trial, the 490 promis¬ 
sory notes were held by approximately 278 persons, 
of whom 19o resided in the District, 80 in other parts 
of the United States, 2 beyond the seas, and one could 
not be located: that it was impracticable to make all of 
the persons who may have been noteholders parties to 
the proceeding (R. 36): and that plaintiffs and interve¬ 
ne r plaintiffs (who represented the holders of an aggre¬ 
gate of $364,700 of the outstanding $385,000 principal 
amount of i notes) had properly prosecuted the action 
as a classi suit, and were entitled to have a decree 
substituting trustees. (R. 37) Whereupon the court 
entered a decree, dismissing the bill for foreclosure (R. 
37), but appointing as substitute trustees Francis W. 
Hill, Jr., and The Second National Bank of Washing¬ 
ton, the identical persons who had been purported to 
be substituted in the Moore suit, vesting in them all 
the powers, rights, duties and interest vested in the 
original trustees under the Deed of Trust, and at¬ 
tempted to be vested in them by the Moore suit. (R. 
39) 
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ARGUMENT. 

•’ i 

The appellants herein are asking the court jto set 

aside a substitution of trustees acting uinjler a 

deed of trust because, as they argue, the identical 

trustees had been substituted under the identicaj deed 

of trust with identical powers in a prior suit. j[f the 

prior substitution were indeed valid, the setting!aside 

of the substitution herein made would not affect anv 

%> 

existing legal interest of appellants and this appeal 
would be frivolous. We must assume, therefore!, that 
the intended result of this argument is to leave still 
in doubt the status of the trustees acquired in either 
of two separate proceedings, and to require yet a third 
legal action before there can be a valid appointment 
of trustees. 

Xo actual injury is alleged by appellants resulting 
from the appointment of the trustees and their Argu¬ 
ment is based solely upon technical grounds. Wej shall 
discuss the questions of law raised by this appcjal in 
the order in which they are presented in appellants’ 
brief. * | 

! 

1. The Lower Court Properly Permitted the Aihend- 
ment of the Bill of Complaint. 

The law in regard to amendments is well stated in 
21 R. C. L. 572, Par. 127: 

“The exercise of the power to permit amend¬ 
ments rests in the sound discretion of the trial 
court; and as a rule this discretion will n<j)t be 
disturbed on appeal except in case of an evident 
abuse thereof, or unless the appellant shows af¬ 
firmatively that lie was prejudiced by the ruling.” 
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Appellants do not attempt to show any actual prej¬ 
udice here, and there is nothing in their argument, in 
the authorities cited by them, or in the record upon 
which a claim of abuse of discretion could be based. 

The bill of complaint sought a court foreclosure of 
the deed of trust, together with the appointment of a 
receiver pending the sale. (R. 9) It stated that defen¬ 
dants below Francis W. Hill, Jr. and The Second Na¬ 
tional Bank of Washington were serving as substi¬ 
tuted trustees. (R. 3, 8) It further averred that 
other of the promissory notes secured by the first deed 
of trust were owned by persons unknown to the 42 
plaintiffs;i that plaintiffs had like interests with the 
other noteholders; and that it was impracticable to 
bring the other noteholders before the court at that 
time. (R. 8.) 

The amendment to the bill suggested to the court a 
doubt as to the validity of the appointment of sub¬ 
stituted trustees and asked for a new substitution in 
the same terms as in the prior decree, and added aver¬ 
ments supporting the prosecution of the suit as a 
class suit. (R. 16) Because the amendment was 
framed on the theory that the prior substitution of 
trustees had been ineffectual, it was necessary to add 
as a party Edmund D. Rlieem the survivor of the orig¬ 
inal trustees. (R. 15) 

Appellants argue that the purpose of this amend¬ 
ment was to substitute a new cause of action by chang¬ 
ing a bill for foreclosure into a proceeding for the 
appointment of trustees for the purpose of sale, as 
provided for in Title 25, Sec. 204 of the Code of the 
District of Columbia (Old Code Section 538). The 
fact alone that trustees have powers and duties other 
than foreclosure of the property is enough to show 
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that this inference is unwarranted. That such!an in¬ 
ference is also directlv counter to the facts of the case 
is indicated bv the following circumstances: 

The order granting leave to amend expressly pro¬ 
vided that the amendment should “not be taken as a 
basis for a summary proceeding and the issuance of a 
rule under said Title 25, section 204 of the D. C. Code;” 
(R. 27) 

The amendment did not affect the existing jiature 
of the foreclosure and receivership proceeding; and 
after the amendment, appellees actively continued 
until final hearing, their effort to have a judicial fore¬ 
closure of the property, at which time a foreclosure 
was denied them at the instance of appellants. 

It must therefore be concluded that the proposed 
new substitution of trustees was merely incidental to 
the main purpose of the bill, and the authorities cited 
by appellants do not suggest that it was otherwise. 
They cite Smith v. Woolf oik, 115 U. S. 143, 29 |L. ed. 
357, but that case involved the filing of a claim tjy one 
co-plaintiff against another after all of the isspes in 
the original equity suit had been settled, and the de¬ 
fending co-plaintiff reasonably believed that the suit 
had been ended by final decree. It related to the at¬ 
tempted institution of proceedings against a previously 
non-adverse party without obtaining service. 

The decision in Shepherd v. Pepper , 133 U. S. 626, 
from which appellants quote at page 647, did not even 
involve a purported amendment. It was a question of 
res ad judicata between two separate suits, involving 
different parties, and instituted at different times. 

Appellants fail to support their objection to the 
joinder of the surviving original trustee, whq was 
merely a formal party. 


10 


It is well settled that amendments are liberally per¬ 
mitted in equity proceedings to bring all necessary 
parties before the court and to accomplish complete 
justice in one proceeding. On this point, see Willey v. 
Stormont, j38 App. D. C. 399, which held that it might 
be an abuse of discretion to refuse to permit the 
joinder of a new party even as late as final hearing; 
and Lipscomb v. Dutar , 54 \Y. L. R. 424 (Supreme 
Court, D. C.), in which an amendment was permitted 
which changed a simple equity bill into a bill of double 
aspect. 


2. There Was no Discontinuance as to Appellant 
Priscilla S. Totten. 


Appellants argue that the case of Parsons v. Hill, 
15 App. I). C. 532, must require a finding that this suit 
was discontinued as to Priscilla S. Totten bv failure 
to serve process with 44 due diligence.” But in that 
case, the court on page 551 expressly stated that the 


“question of due diligence is a question of fact 
to be shown to the court by proper proof,” 


and in the later case of Collins v. McBlair, 29 App. 
D. C. 354, it was pointed out that the appellate court 
in the Parsons case had refused to find a discontinu¬ 
ance as to defendant because of lack of proper proof, 
and failure to show any prejudice to her. 

Aside from the fact that the rule of the Parsons case 
was laid down in an action at law and based on pre¬ 
cedents at law, it is obvious that its authority will not 
aid the appellants here, because the lower court has 
ruled that there was no discontinuance as to Priscilla 
S. Totten, and therefore presumably has found as a 
fact that there was no proof of the existence of the 
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vital elements of the rule—prejudice to the appellant, 
or lack of due diligence on the part of appellees, in 
the light of circumstances with which the court was 
familiar. At all events, the ruling should not be set 
aside without more than the ex parte affidavit of Pris¬ 
cilla S. Totten. (R. 21) 

\ et even if we assume, for the purposes of argu¬ 
ment, that there was a discontinuance occasioned bv 
prejudicial delay in service of process, it appears to 
be settled in the District of Columbia that the rijglit to 
object to defective service of process, though first in¬ 
terposed by special appearance, is waived by subse¬ 
quent general appearance, such as was made in this 
case by said appellant. (R. 24, 28) 

As was stated bv Chief Justice Alvev in Guarantee 
Savings, Loan and Investment Co. v. Pendleton, 14 
App. D. C. 384, 388: ! 

“It seems to be settled by unquestionable au¬ 
thority that the effect of a general appearance, 
after having appeared specially and made an ob¬ 
jection which has been overruled, is the same thing 
as if no such objection had been made.” 


This ruling was followed and applied in Bass v. 
Hagan, 49 App. D. C. 106, and in that case it wajs fur¬ 
ther pointed out that the defendant could not lavoid 
the effect of this rule by attempting to reserve his ob¬ 
jections to jurisdiction on a general appearance fol¬ 
lowing the special appearance. 

The salutary reason for this rule is explained by 
Chief Justice Alvey in the Guarantee Savings, Loan 
and Investment Co. v. Pendleton case, supra , at | page 
387: 


“The defendant could not be allowed to appear 
and plead to the merits, and defend against ja re- 
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covery, and thus take the chance of obtaining- a 
judgment in its favor which would operate as a 
discharge from the claim; but, at the same time, if 
judgment should go against it, that judgment 
should remain liable to be questioned for the want 
of jurisdiction in the court that rendered it. The 
law will not allow such an experiment to be made 
in its administration.’' 

These cases were not overruled by the case of Ori¬ 
noco Co. fjd. v. Orinoco Iron Co ., 54 App. D. C. 218, 
cited without comment by appellants, since the re¬ 
marks in that case were merely dicta, and the earlier 
decisions of this court do not appear to have been con¬ 
sidered. 

One further practical aspect of this portion of ap¬ 
pellants’ argument should be called to the attention 
of the court. It is quite clear that the appellant Pris¬ 
cilla S. Tojten, by the present appeal, is appealing gen¬ 
erally from the court below and not specially only as 
to the question of jurisdiction. 

But, whatever may have been the jurisdiction of the 
court below, the jurisdiction of this Court has been 
invoked on every question raised by this appeal, for 
it is a well settled doctrine, approved by the Courts 
of the District of Columbia, that one who takes advan¬ 
tage of a general appeal rather than one limited to the 
question of jurisdiction, thereby submits to the juris¬ 
diction of the appellate court, and will be before the 
lower court on remand without further requirement 
of service of process (3 Am. Jur. Appearances, =24, 
Olney v. Butte Creek Consol. Dredging Co ., 51 App. 
I). C. 8). 

Every question on the merits raised by appellant 
Priscilla S, Totten in the court below was resolved in 
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her favor, except those maters now appealed tjrom by 
her present general appeal. If this cause shouljl there¬ 
fore be reversed oil the jurisdictional ground alone, 
the mandate of this Court should instruct th^ lower 
court to re-enter the decree now appealed fronji. 

3. Trustees May Properly be Substituted in ja Class 
Suit, and this Suit is One Appropriate to be Prose¬ 
cuted as a Class Suit. 

The argument of appellants, that all of the 278 note¬ 
holders must have been made parties to this suit be¬ 
fore the court could substitute trustees, would prac¬ 
tically nullify the remedial principle embodied in 
Equity Rule 15 of the lower court, which provides for 
the institution of a suit by members of a class in be¬ 
half of other similarly situated, where the members of 
the class are “so numerous as to make it imprac¬ 
ticable to bring them all before the court.” 

Even if we construe “impracticable” to mea|n “im¬ 
possible,” as appellants would seem to argu(% it is 
apparent from the record that at no time cjmld it 
have been possible to insure that all of the noteholders 
were before the court. The notes here involved were 
negotiable by endorsement and delivery (R. q) and 
were held by persons in many states and in foreign 
countries, whose identity and number was changing 
from time to time before the institution of the suit and 
could continue to change during the course of the suit. 
No list of names of noteholders would with certainty 
give the names of those who held the notes jat any 
given time. 

Indeed, the Fourth Report of the receiver, filed a 
year and six months after the institution of the suit, 
indicated that the names and addresses of several note- 
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holders had never become known to the receiver and 
stated that the Receiver had been c died upon from time 
to time to determine the ownership of certain notes. 
(R. 13, 14.) Ills testimony, relied on by appellants, 
and 'riven fit final hearing shows that at least one note¬ 
holder was then still unlocated. (R. 50.) 11 is testi¬ 

mony does not show with certaintv that the list of 
% • 

known noteholders then in his possession was accurate 
at the time of trial. 

But it does not seem necessary to hold that “im- 
practicable’’ in the language of the rule should be 
construed to require absolute impossibility, since even 
if there were 100 times 278 noteholders, tlie fact that 
it was impossible to make all of them parties might 
be most difficult to establish. 

Rather should the word be given its meaning of not 
reasonably practicable, as suggested by the Xew York 
court, interpreting the ordinary business meaning of 
“impracticable” in Dr rift v. / i/s u renter Co., 70 X. Y. 
Supp. (>54, and according to the ordinary interpreta¬ 
tion by the courts of the District and other jurisdic¬ 
tions in cases involving large numbers of noteholders 
or bondholders. 

It is well known that great numbers of mortgage 

foreclosure,proceedings have been instituted in recent 

years in all jurisdictions, and that these proceedings 

are ordinarily in the form of class suits. The failure 
* 

of the brief of appellants’ to cite a single case in 
which the propriety of class suits in foreclosure pro¬ 
ceedings has been attacked, suggests that these pro¬ 
ceedings are universally recognized as proper, and 
it is obvious that the same procedure would be appro¬ 
priate in tlfe appointment of a trustee whose power 
relates to mortgage foreclosure. 
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The recent case of White v. MacQueen, 360 


i 

Ill. 236, 


98 A. L. I\. 1115, 1120, while conceding the ordinary 
rule that all interested parties should be joined in 
equity proceedings, clearly points out the exception 
which exists in the case of foreclosure proceedings of 
trust deeds, in the following language: 

“A trustee under a trust deed represents the 
interests of the bondholders, and when he is made 
party to a suit affecting such interest they are as 
much bound bv the decree rendered in the suit as 
if they were individually made parties thereto, for 
the reason that their interests receive actual and 
efficient protection, (citing authorities.) 

“Another exception to the general rule arises 
where the beneficiaries are very numerous, so that 
the delay and expense of bringing them in becomes 
oppressive and burdensome. In such case they 
will not be deemed necessary parties where the 
trustee re]) resen ting them is made party.’' 

And the court cites with approval the remarks made 

bv Chancellor Kent in overruling a demurrer based on 
• * 

the ground that 250 cestuis quo trust were not! made, 
parties in an equity suit: 

“The trustees are sufficient for the purpose of 
this bill, which is for a sale of the pledge; it [would 
be intolerably oppressive and burdensome to com¬ 
pel the plaintiffs to bring in all the cestuis que 
trust. The delay, and the expense incident to 
such a proceeding, would be a reflection on the 
justice of the court.” (Van Vechten v. Terry, 2 
Johns. Oh. (N. Y.) 197.) 

See also Smith v. Swormstedt, 16 How. 288, (which 
indicates that the old equity rule was very similar to 
the modern rules of court. 
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The lower court has previously ruled in other cases 

that class suits are appropriate methods of foreclosure 

in the case of trust deeds involving numerous note- 

holders, and for this court now to hold otherwise would 

cast doubt! on titles gained through such proceedings, 

and tremendously increase the difficulty of foreclosure 

• « 

in the future. 

In Minke v. Blair, Equity No. 53561 (decided March 
2, 1935), and in Potomac Insurance Co. v. Swartzell 
et al.. Equity No. 53897 (decided December 23, 1935), 
the court authorized foreclosure and sale of mortgaged 
properties, and in both of those cases, each involving 
approximately 106 noteholders—less than half the 
number of those here involved—the court found it was 
not practicable to make them all parties. 

The report of the case of Stokes v. Hinden (U. S. 
Ct. of Appeals, D. 0.), 64 \V. L. R. 731, indicates that 
a proceeding to substitute trustees brought by the 
holders of '‘some of the notes” was successfully prose¬ 
cuted without question being raised of any necessity 
for joining the remaining noteholders. 

Appellant in his brief argues that no noteholders in¬ 
tervened in the present suit after the amendment which 
prayed for the substitution of trustees, but it should 
be pointed! out that the court permitted intervention 
by a noteholders protective committee representing 
$276,000 face value of notes, and that there were a 
total of $364,700, of the $385,000 face value of notes, 
before the court on final decree. (R. 33) 

But aside from the right of appellee’s to prosecute 
this action as a class suit, it is clear that all of the 
noteholders are technically parties, and are repre¬ 
sented, as a matter of law, by the surviving defendant 
trustee Edmund I). Rheem, or the defendant trustees 
substituted in the Moore suit. 
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This is settled by the decision of this cpurt in 
Wrlglit v. Pitts, 62 App. I). C. 217, wherein it whs held 
that in a proceeding* to remove one G. Bryan I^itts as 
trustee under a deed of trust, the bondholders were 


represented by Pitts, and it was unnecessary 


to join 


them as parties. While it is true that the peed of 
trust under which Pitts was acting* specifically pro¬ 
vided that the trustee was the representative of the 
bondholders, this Court in commenting* on tips pro¬ 
vision, said (p. 221): 


“This provision is consistent with the 
established by numerous cases.’ 7 (Citing 
v. Railroad Co., 100 U. S. 605, and Beals \ 
road Co., 133 U. S. 290.) 


law as 
Shaw 
. Rail- 


And the lower court herein presumably adopted both 
of these views in holding that (R. 37): 


i * 


in this proceeding, which has been 
prosecuted properly as a class suit, the surviving 
defendant trustee, Edmund D. Rheem, represents 
the interests of Ihe noteholders, and, the ref 6 re, all 
necessary parties are either personally or tjy rep 
rcscntation before the court.” 


We submit that the case of Wright v. Pitts, su 
directly in point and that the appellants have fa 
show wherein its application may be avoided in 
stant case. 


pra, is 
iled to 
he in- 


4. The Ruling of the Court Below that the Decree 
Substituting Trustees in the Case of Moore v. Sjwartz- 
ell was net Effectual (R. 36) Must be Sustained}. 

Said ruling of the lower court was made upon the 
facts before it and there is nothing* in the record on 
appeal that will justify the Court in setting the| same 
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aside. Counsel for appellant Howe Totten conceded 
at the hearing that no noteholders, other than Elisa¬ 
beth S. Moore, were parties to the Moore suit. (R. 50) 
The general rule as stated in White v. MacQueen, 360 
Ill. 236, 98 A. L. R. 1115, supra, is that all interested 
parties should be joined in equity proceedings or their 
non-joinder excused by making such persons parties 
by representation. The record shows that no note¬ 
holders other than plaintiff Moore were parties to the 
Moore suit, and the record does not indicate, nor do 
appellants contend that the noteholders were parties 
thereto by representation. 

However, should it be concluded that said decree is 
valid which, it is submitted, would render this appeal 
a frivolous one, nevertheless appellees submit that the 
mere fact that there was doubt, as to the validity of 
said decree, which directly affected the devolution of 
title to the apartment building, would be sufficient 
grounds to support the substitution of the trustees by 
the court below on either of the following grounds: 

1. That the effect of said decree was to create a 
new substitution for cause shown, acquiesced in by 
the substituted trustees and the surviving original 
trustee, the merits of which are not attacked by ap¬ 
pellants, and which had the legal effect of terminating 
whatever right or title mav have been vested in the 
trustees bv the Moore decree or 

2. That the effect of the Court’s decree was merely 
to confirm and ratify the prior decree and to continue 
the existing substituted trustees in office. 



CONCLUSION. 


i 


It is respectfully submitted that on the facts, on the 
law, and on the principles of abstract justice, the de¬ 
cree below was correct and should be affirmed. 

I 

Paul E. Lesh, 

B. Woodruff Weaver|, 
Attorneys for Appellees . 


